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U.S. Customs Service 


Treasury Decision 


19 CFR Part 101 
(T.D. 87-65) 


MODIFICATION OF CRITERIA FOR ESTABLISHING 
PORTS OF ENTRY 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Notice of revised criteria. 


SUMMARY: This notice is to advise the public that Customs has 
modified the criteria it uses in determining whether to grant re- 
quests for the establishment of Customs ports of entry. The criteria 
require a commitment, by any applicant that is attempting to quali- 
fy for port status by satisfying the cargo workload standard, to 
make optimal use of electronic data transfer capability to permit in- 
tegration with Customs system of electronic processing of entries. 

Because of the high volume of entries that the major overnight 
courier services handle, under existing criteria, such courier 
services could qualify to be designated as ports of entry. As such, 
Customs inspectional services would be provided at all times at no 
additional cost to the courier service. All expenses for providing the 
service would be allocated out of the Customs budget appropriation. 
Currently, in accordance with the user charges statute, the courier 
services must reimburse Customs for inspectional services occuring 
at places other than established ports of entry. This user fee statute 
was enacted to ensure that governmental services provided to indi- 
vidual recipients, as opposed to the general public, are self-sus- 
taining to the greatest extent possible. The potential establishment 
of separate ports of entry for individual couriers would, in effect, be 
contrary to the Congressional intent concerning the user fee 
statute. 

Accordingly, the port of entry workload criteria are being slightly 
modified to provide that no more than half of the 2500 consumption 
entries can be attributed to one private party, which must generally 
compensate the Government for service provided for its benefit 
under the user fee statute. 


EFFECTIVE DATE: May 4, 1987. 
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FOR FURTHER INFORMATION CONTACT: Richard C. Coleman, 
Office of Inspection, (202-566-9425). 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


By T.D. 86-14, published in the Federal Register on February 5, 
1986 (51 FR 4559), Customs revised the criteria it uses in determin- 
ing whether to grant requests for the establishment of Customs 
ports of entry and stations. The criteria had originally been set 
forth as T.D. 82-37, published in the Federal Register on March 9, 
1982 (47 FR 10137). One of the changes made as part of the 1986 re- 
vision was to require a commitment by an applicant that is at- 
tempting to qualify for port or station status by satisfying the cargo 
workload standard (2500 consumption entries each valued over 
$1000), to make optimal use of electronic data transfer capability to 
permit integration with Customs Automated Commercial System 
for electronic processing of entries. 

It has now been determined that because of the high volume of 
entries that the major overnight courier services handle under ex- 
isting criteria, they could qualify to be designated as a port of entry. 
As such, Customs inspectional services would be provided at all 
times at no additional cost to the courier service. All expenses for 
providing the service would be allocated out of the annual Customs 
budget appropriations, as at other designated ports of entry. Cur- 
rently, in accordance with the user charges statute (31 U.S.C. 9701), 
the courier services must reimburse Customs for inspectional 
services occurring at places other than established ports of entry. 
This user fee statute was enacted to ensure that governmental 
services provided to individual recipients, as opposed to the general 
public, are self-sustaining to the greatest extent possible. The poten- 
tial establishment of separate ports of entry for individual couriers 
would, in effect, be contrary to the Congressional intent concerning 
the user fee statute. 

As a result of these changes, number 2(b) under “Criteria” listed 
in T.D. 82-37, as revised by T.D. 86-14, is modified to read as 
follows: 


(b) 2,500 consumption entries (each valued over $1000). The ap- 
plicant must commit to optimal use of electronic data input 
means to permit integration with any Customs system for 
electronic processing of entries. No more than half of the 
2500 consumption entries can be attributed to one private 
party, which must generally compensate the Government 
for service provided for its benefit under 31 U.S.C. 9701. 


This change will permit Customs to obtain more efficient use of 
its personnel, facilities, and resources and provide improved service 
to carriers, importers, and the public. 
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All of the other criteria in T.D. 82-37, as revised by T.D. 86-14, 
will continue to be used in evaluating requests for new services. 


DRAFTING INFORMATION 


The principal author of this document was Bruce J. Friedman, 
Regulations Control Branch, Office of Regulations and Rulings, Cus- 
toms Headquarters. However, personnel from other Customs offices 
participated in its development. 

WILLIAM VON Raap, 
Commissioner of Customs. 


Approved: April 10, 1987. 
JouN P. Simpson, 
Acting Assistant Secretary of 
the Treasury (Enforcement). 


[Published in the Federal Register, May 4, 1987 (52 FR 16328)] 








U.S. Customs Service 
General Notice 


USER FEE ADVISORY COMMITTEE MEETING 
AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Notice of meeting. 


SUMMARY: In accordance with the Consolidated Omnibus Budget 
Reconciliation Act of 1985, and the Federal Advisory Committee 
Act, a User Fee Advisory Committee for the Customs Service has 
been established. This document lists the members of the Commit- 
tee, its purpose, and announces a forthcoming meeting and the 
agenda for the meeting. 


DATE AND TIME: May 19, 1987, 1:30 p.m. 


ADDRESS: Customs Service Headquarters, 1301 Constitution Ave- 
nue N.W., Room 3428, Washington, D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: Jean Maguire, Direc- 
tor, Customs User Fee Task Force, 202-566-8048. 


SUPPLEMENTARY INFORMATION: The Consolidated Omnibus 
Budget Reconciliation Act of 1985 (Pub. L. 99-272), established a 
schedule of fees chargeable to users of various services provided by 
Customs in connection with the processing of persons, aircraft, vehi- 
cles, vessels and dutiable mail arriving in the US., as well as for 
the payment of an annual fee by Customs brokers. Sections 13033 of 
Pub. L. 99-272 provided that in accordance with the provisions of 
the Federal Advisory Committee Act (Pub. L. 92-463), the Secretary 
of the Treasury shall establish an advisory committee, whose mem- 
bership shall consist of representatives from the airline, shipping, 
and other transportation industries, the general public, and others 
who may be subject to any fee or charge (1) authorized by law, or (2) 
proposed by the U.S. Customs Service for the purpose of covering 
expenses incurred by the Customs Service. Further, the advisory 
committee shall meet on a periodic basics and shall advise the Sec- 
retary on issues related to the performance of the Customs services. 
This advice shall include, but not be limited to, such issues as the 
time periods during which such services should be performed, the 
proper number and deployment of inspection officers, the level of 
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fees, and the appropriations of any proposed fee. The Secretary 
shall give substantial consideration to the views of the advisory 
committee in the exercise of his duties. 

In accordance with the Federal Advisory Committee Act the Sec- 
retary has established a charter for User Fee Advisory Committee 
for the Customs Service and approved the following members to 
serve on the Committee. 


CoMMITTEE MEMBERS 


James Landry, senior vice president and general counsel, Air Transport Association 
of America, 1709 New York Avenue NW, Washington, DC 20006. 

Gary S. Taylor, corporate director, customer service and documentation services, 
American President Lines, 1800 Harrison Street Oakland, CA 94612. 

Eugene Milosh, president, American Association of Exporters and Importers, 11 
West 42nd Street, New York, NY 10036. 

Lana R. Batts, vice president policy, American Trucking Association, 2200 Mill Road 
Alexandria, VA 22314. 

J. Thomas Tidd, vice president and general counsel, Association of American Rail- 
roads, 50 F Street NW. Washington, DC 20001. 

Paul Brown, director of finance, Board of Harbour Commissioners (Long Beach), P.O. 
Box 570, Long Beach, CA 90801. 

J. Ron Brinson, executive director (past president), Board of Commissioners, Port of 
New Orleans, P.O. Box 60046, New Orleans, LA 70160. 

Edwin Reitman, vice president, UPS, 3901 Atkinson Square, Louisville, KY 40218. 

Kenneth A. Kumm, manager, customs and trade affairs, (chairman, joint industry 
group), 3M Corporation, 3M Center, Building 220-6E-02-Tax Division, St. Paul, 
MN 144-1000. 

Michael M. Miles, vice president, Rudolph Miles & Sons, Customs House Brokers, 
4950 Gateway East, P.O. Box 144, El Paso, TX 79942. 

William Stine, manager plans and international aviation, National Business Aircraft 
Association, 1200 18th Street NW, 2nd floor, Washington, DC 20036. 

Arthur J. Fritz, National Customs Brokers & Forwarders Association of America, 5 
World Trade Center, New York 10048. 

Robert J. Aaronson, director, aviation department, New York/New Jersey Port Au- 
thority, 1 World Trade Center, New York, NY 10048. 

Robert P. Schaffer, senior manager, Price Waterhouse, 1801 K Street NW, Washing- 
ton, DC 20006. 

Jack Yohe, airport director, Lehigh-Northamption Airport Authority, A-B-E Interna- 
tional Airport, Allentown, PA 18101. 

Martin Shugrue, vice chairman, Pan American Airlines, Pan Am Building, 200 Park 
Avenue, 46th floor, New York, NY 10166. 


MEETING AGENDA 


As this is the first meeting of the Committee, the prime purpose 
of the meeting will be to introduce the members to each other and 
to organize a format for the conduct of future meetings. There will 
also be a general discussion of the various user fees Customs is now 
collecting and other issues relating to the performance of Customs 
services for which the fees are being charged. The Committee will 
be chaired by Michael H. Lane, Deputy Commissioner of Customs. 


PuBLic PARTICIPATION 


The committee meeting is open to the interested public, but limit- 
ed to the space available. Persons wishing to attend should notify 
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the contact person at least two days before the meeting. The com- 
mittee chairman may permit members of the public to present oral 
statements at the meeting. Any member of the public may file a 
written statement with the committee before, during, or after the 
meeting. Minutes of the meeting will be available on request. 


Dated: April 20, 1987. 


MicuHact H. Lang, 
Deputy Commissioner of Customs. 


[Published in the Federal Register, May 4, 1987 (52 FR 16327)] 
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Decisions of the United States 
Court of International Trade 


(Slip Op. 87-35) 
A. Hirsu, INc., PLAINTIFF v. UNITED STATES, DEFENDANT 


Court No. 86-03-00331 


OPINION AND ORDER 


[Plaintiffs motion for disclosure of confidential information to corporate counsel 
denied; intervenor-defendant’s motion for leave to respond to plaintiff's motion 
denied.] 


(Dated March 27, 1987) 


Mandel Resti Pollack & Borakove (James A. Resti and Thomas J. Kovarcik) and 
Fell & Spalding (David B. Hirsh) for the plaintiff. 

Richard K. Willard, Assistant Attorney General; David M. Cohen, Director, Com- 
mercial Litigation Branch, Civil Division, U.S. Department of Justice (Sheila N. Ziff); 
USS. International Trade Commission (Kristian Anderson), and Office of the Deputy 
Chief Counsel for Import Administration, U.S. Department of Commerce (Polina 
Smith) for the defendant. 


AquliLino, Judge: In this action seeking judicial review of an an- 
tidumping-duty order, the plaintiff has moved the court for access 
on the part of its in-house lawyer to the confidential information 
which comprises the nonpublic portion of the administrative record 
submitted to or produced by the International Trade Administra- 
tion, U.S. Department of Commerce (“ITA”) and the International 
Trade Commission (“ITC”) in connection with their investigations of 
natural-bristle paint brushes from the People’s Republic of China.’ 


BACKGROUND 


In its motion for disclosure [hereinafter ‘Plaintiff's Motion”], the 
plaintiff argues essentially that (1) for financial reasons the action 
cannot be prosecuted without inside counsel’s complete involvement 
in the litigation, which is dependent upon the granting of the access 
requested; (2) denial of access should not “turn upon the mere cate- 


1 The ITA final determination of sales of natural-bristle paint brushes from the People’s Republic at less than fair value 
appears at 50 Fed. Reg. 52,812 (Dec. 26, 1985). The ITC final determination that those imports threaten a United States in- 
dustry with material injury is published in 51 Fed. Reg. 4,662 (Feb. 6, 1986). 
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gorization of counsel as in-house”? and (3) that lawyer’s nonpolicy 
role within the plaintiff company and his willingness to adhere, in 
accordance with the standards of the legal profession, to a carefully- 
drafted protective order obviates any possibility of misuse or inad- 
vertent disclosure of the information. 

The defendant objects to authorizing such access to the attorney 
in question “not simply because he is general counsel and vice pres- 
ident of plaintiff’.* Rather, defendant’s position is stated as follows: 


* * * [Counsel]’s close family relationship to the competitive 
decisionmakers in the plaintiff company, begets an unaccept- 
able risk of inadvertent disclosure. That factor, in addition to 
the appearance of impropriety that may be created by his ob- 
taining access to confidential data concerning competitors of 
his family’s business, requires denial of the motion for disclo- 
sure with respect to David B. Hirsh. 


Notwithstanding the parties’ variant characterizations of the role 
of the attorney in question, the following facts are seemingly not at 
issue. David B. Hirsh, Esq. is general counsel and chief legal officer 
of the plaintiff A. Hirsh, Inc.,° a corporation that imports the paint 
brushes subject to the anti-dumping-duty order and that is owned 
and operated by Mr. Hirsh’s father, Erwin Hirsh, who manages the 
firm along with David’s brother. See Hirsh Affidavit, para. 5. From 
February 20, 1981 until July 28, 1986, David Hirsh was empowered 
by plaintiff's board of directors “to perform the duties and exercise 
the powers of the presidency in the absence or disability’ of his fa- 
ther. Apparently at David Hirsh’s request, this power was rescinded 


by board resolution during his preparation of the motion now under 
consideration. See id., para 6. 


DISCUSSION 


The court already has granted plaintiff's request for disclosure to 
its retained counsel, James A. Resti, Esq., under protective order 
pursuant to 19 U.S.C. § 1516a(b)(2)(B). The plaintiff proposes such 
an order in conjunction with this motion differing only in its inclu- 
sion of Mr. Hirsh. However, the court is not persuaded that this re- 
lief is necessary or appropriate. 


I 


The authority to control access to the administrative record is 
found in the referenced section 1516a(b)(2)(B), which states: 


Confidential or privileged material. The confidential or privi- 
leged status accorded to any documents, comments, or informa- 
tion shall be preserved in any action under this section. Not- 
withstanding the preceding sentence, the court may examine, 


2 Plaintiff's Motion, p.2. 
3 Defendant’s Memorandum in Opposition to Plaintiff's Motion for Disclosure of ae Documents, Comments or 
oe to David B. Hirsh [hereinafter cited as “Defendarnt’s Memorandum”), pp. 4-5. 
at 5 
5 See Affidavit of David B. Hirsh [hereinafter cited as “Hirsh Affidavit”), para. 3; Plaintiff's Motion, p. 2. 
§ Hirsh Affidavit, Exhibit A. 
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in camera, the confidential or privileged material, and may dis- 
o~ such material under such terms and conditions as it may 
order. 


There is no question that this statute provides the court with broad 
discretion in controlling access to confidential materials. See, e.g., 
U.S. Steel Corporation v. United States, 730 F.2d 1465, 1467, 1469 
(Fed. Cir. 1984); Chevron U.S.A. v. United States, 11 CIT ——, Slip 
Op. 87-13 at 5, 7 (Feb. 6, 1987); Roquette Freres v. United States, 4 
CIT 239, 240, 554 F.Supp. 1246, 1248 (1982). In exercising its discre- 
tion, the court must balance the competing interests of a party’s 
need for the information against the potential harm in disclosing it, 
guided by the following considerations: 


* * * (1) the needs of the litigants for data used by the Govern- 
ment in order to adequately ~—— to the [administrative 
agency] finding, (2) the needs of the Government in obtaining 
confidential information from businesses in future proc 

and (3) the needs of the [disclosing parties] to protect from dis- 
closure information which, in the hands of a competitor, might 
injure their respective positions in the industry.’ 


Plaintiffs need for access to all portions of the administrative 
record is evident from the nature of the judicial review process, as 
contemplated by 19 U.S.C. 1516a(b), which confines the court’s re- 
view of this action to that record.* To meaningfully challenge agen- 
cies’ determinations, across to the information used by them is es- 
sential and will be granted unless outweighed by “ ‘the public inter- 
est in protecting confidential business information, recognized by 
section 516A(b)(2)(B) and inherent in [an agency’s] ability to effec- 
tively perform its investigative duties’ under the [antidumping] 
law.” American Spring Wire Corp. v. United States, 5 CIT 256, 257, 
566 F.Supp. 1538, 1540 (1983), quoting Nakajima All Co., Ltd. v. 
United States, 2 CIT 170, 174 (1980). That information includes 
trade secrets, cost of production and distribution, inventories, pro- 
duction capacity, profits and losses, customer lists and other mat- 
ters, the discolsure of which could cause substantial harm to the 
disclosing party or to the agency. See 19 C.F.R. §§ 201.6, 353.29. 

On the other hand, where the court grants access to this data for 
litigation purposes, “the risk of the competitor’s obtaining an unfair 
business advantage may be substantially increased.” Akzo N.V. v. 
U.S. International Trade Commission, 808 F.2d 1471, 1483 (Fed. Cir. 
1986). Any rights of the injured party which would arise upon ei- 
ther the advertent or the inadvertent use of confidential informa- 
tion in violation of a protective order could not redress the irrepara- 
ble harm already incurred. See id. 


orate aie, ot States, 4 CIT 239, 240, 554 F.Supp. 1246, 1248 (1982). See, e.g., Jernberg Forgings Co. v. United 
598 F.Supp. 390, 392 (1984); American Spring Wire Corp. v. United States, 5 CIT 256, 257, 566 F.Supp. 


8 Section 1516e(oX1XB) provides for review of agency final determinations to determine whether they are “unsupported 
by substantial evidence on the record, or otherwise not in accordance with law.” 
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To guard against that possibility during the judicial review proc- 
ess, Congress included in the Trade Agreements Act of 1979 (“1979 
act”) a “[s]pecial provision * * * for preserving the confidential or 
privileged status of any materials contained in th[e] record”. S. Rep. 
No. 249, 96th Cong., lst Sess. 248 (1979). That provision of the act, 
19 U.S.C. § 1516a(b)(2)(B), supra page 4, prohibits the release of 
those portions of the administrative record designated “confiden- 
tial” unless it is under terms ordered by the court. 

Consistent with congressional concern over confidentiality, cau- 
tion is the necessary approach when ordering disclosure of privi- 
leged information to anyone. This policy is reflected in numerous 
decisions on the issue of access—decisions which reflect concern 
over the “incalcuable harm” caused by unwarranted disclosure. See, 
e.g., Chevron U.S.A. v. United States, Slip Op. 87-13 at 6; Nakajima 
All Co., Ltd. v. United States, 2 CIT at 173; Connors Steel Company 
v. United States, 85 Cust. Ct. 112, 113 (1980). In Akzo, supra, the 
Court of Appeals for the Federal Circuit implicitly condoned such a 
policy by indicating its approval of the ITC’s “conservative position 
on the side of optimum shielding of business information.’” Similar- 
ly, in an earlier decision, that court specifically noted the “CIT’s 
well-taken concern for” and “emphasis on protection of confidenti- 
ality”. U.S. Steel Corporation v. United States, 730 F.2d at 1467, va- 
cating 6 CIT 55, 569 F. Supp. 870 (1983). 

At common law, as well as in other statutes and federal rules, 
there is also an acknowledged concern with protecting confidential 
commercial information, notwithstanding generally recognized lib- 
eral discovery procedures favoring disclosure. See Hickman v. Tay- 
lor, 329 U.S. 495, 500-01 (1947); United States v. Proctor & Gamble, 
356 U.S. 677, 682-83 (1958). Courts have often ordered disclosed sen- 
sitive information pursuant to the common law right of access to ju- 
dicial records, yet have placed limitations on access to those con- 
taining “business information that might harm a litigant’s competi- 
tive standing”. Nixon v. Warner Communications, Inc., 435 U.S. 589, 
598 (1978), citing Schmedding v. May, 85 Mich. 1, 5-6, 48 N.W. 201, 
202 (1891), and Flexmir, Inc. v. Herman, 40 A.2d 799, 800 (N.J.Ch. 
1945). See also Brown & Williamson Tabacco Corp. v. FTC, 710 F.2d 
1165, 1179 (6th Cir. 1983) (“Under the common law, content-based 
exceptions to the right of access have been developed to protect 
competing interests * * *. [T]Jhese interests include * ** trade 
secrets”). 

In the discovery context, the “common law tradition” of protect- 
ing trade secrets!® and other confidential commercial information 


® 808 F.2d at 1483. The pertinent issue in that case was whether the ITC administrative law judge properly excluded i in- 
house counsel from a protective order that granted outside counsel access to “confidential business information” obtained 
in a section 337 investigation, 19 U.S.C. § 1337. Compare 19 C.F.R. § 210.37(a) with CIT Rule 26(c). In affirming the decision 
to deny the in-house attorney access, the court noted with approval the balancing test employed by the ALJ in reaching his 
conclusion, a test essentially identical to the one employed herein. Compare 808 F.2d at 1484 with supra, p. 5. 
© United States v. International Business Machines Corp., 67 F.R.D. 40, 45 (S.D.N.Y. 1975), wherein the court gave the 
Ms accepted definition” of “trade secret” as any 
“formula, pattern, device, compilation of information which is used in one ’s business, and which gives him an opportu- 
nity to obtain an adantage over competitors who do not know or use it” *. It is suggested that a secret be in con- 
Continued 
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also has been recognized. See Federal Open Market Committee v. 
Merrill, 443 U.S. 340, 356 (1978), citing E.J. du Pont de Nemours 
Powder Co. v. Masland, 244 U.S. 100, 103 (1917). This qualified priv- 
ilege developed so as to “encourage useful discoveries by securing 
their fruits to those who make them.” Fowle v. Park, 131 U.S. 88, 97 
(1889). 


* * * Courts choose to protect this property right and its attend- 
ant competitive advantage * * * because to disclose the trade 
secret publicly is said to dedicate it to the world and to destroy 
= owner's proprietary control and the secret’s property 
value. 


The protection accorded by courts is embodied in the Federal 
Rules of Civil Procedure, which 


provide similar qualified protection for trade secrets and confi- 
dential commercial information. * * * Federal Rule Civ. Proc. 
26(c)\(7), which replaced former Rule 30(b) in 1970, was intended 
in this respect to “reflec[t] existing law.”!” 


In addition, the protection has been provided for specifically in a 
number of federal statutes relating to disclosure of commercial data 
submitted to administrative agencies, e.g., the Freedom of Informa- 
tion Act, 5 U.S.C. § 552(b)\(4); and the Federal Trade Commission 
Act, 15 U.S.C. § 46(f). And as peviously referred to, the 1979 act in- 
cludes a “special provision” to that effect, 19 U.S.C. § 1516a(b\(2)B). 

While concern with potential injury underlies these decisions, 
statutes and rules, there is another reason for the broad recognition 
of the protection. Release of such materials to an adversary, wheth- 
er or not under protective order, can seriously discourage parties 
from disclosing confidential information in the future, whether 
required in administrative agency proceedings, as part of a wit- 
ness’s testimony, or for scientific research purposes. See, e.g., Farns- 
worth v. Proctor & Gamble, 758 F.2d 1545, 1547 (11th Cir. 1985); 
Dow Chemical Co. v. Allen, 672 F.2d 1262, 1278 (7th Cir. 1982); 
Nakajima All Co., Lid. v. United States, 2 CIT at 174; Martindell v. 
Int'l Tel. & Tel. Corp., 594 F.2d 291, 295 (2d Cir. 1979). See also Na- 
tional Parks and Conservation Association v. Morton, 498 F.2d 765, 
769 (D.C. Cir. 1974) (Exemptions under the F.O.1.A. for certain con- 
fidential information serve the goal of “(1) encouraging cooperation 
by those who are not obliged to provide information to the govern- 
ment and (2) protecting the rights of those who must”). 

Because submission of confidential information is essential to the 
administration of the 1979 act, a “chilling effect” on either the 


tinuous use in the business and may relate to the production of goods or to the sale of goods * * *. Id. at 46, n. 9, 
quoting Restatement of Torts, § 757. 


As defined, the term is broad enough to refer to the kind of information sought by the plaintiff for disclosure to Mr. Hirsh. 

11 United States v. International Business Machines Corp., 67 F.R.D. at 46. 

12 Federal Open Market Committee v. Merrill, 443 U.S. 340, 356 (1978) (citation omitted). 

18 The Eleventh Circuit noted that disclosing confidential information that had been submitted to a party as part of a 
medical research study “could seriously damage this voluntary reporting” and inhibit future studies in which such informa- 
tion would be required. 758 F.2d at 1547. Accordingly, the court held that the “district court acted within its discretion in 
holding that the [party’s] interests in keeping its study participants’ names confidential outweigh the discovery interests of 
the [opposing party].” Jd. 
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ITA’s or ITC’s ability to gain access to information required to con- 
duct investigations consistently has been a factor in decisions on 
confidential disclosure. See, e.g., Jernberg Forgings Co. v. United 
States, 8 CIT at 276, 598 F. Supp. at 392 (1984); Roquette Freres 
Corp. v. United States, 4 CIT at 241, 554 F. Supp. at 1248 (1982); 
Nakajima All Co., Ltd v. United States, 2 CIT at 174. See also Akzo 
N.V. v. U.S. International Trade Commission, 808 F.2d at 1483-84.14 

As is evident from the foregoing, providing a high level of protec- 
tion for the type of information sought by the plaintiff herein is 
well-established judicial policy. Nevertheless, where the competing 
interests favoring disclosure predominate—that is, the need for ac- 
cess outweighs the harm to the disclosing party and the forum’s in- 
terest in maintaining confidentiality—the court will release that in- 
formation. Its decision to do so must be based on “the factual cir- 
cumstances surrounding each individual counsel’s activities, 
association and relationship with a party”, regardless of whether 
counsel is in- or out-side. U.S. Steel Corporation v. United States, 
730 F.2d at 1468. As reflected in decisions granting or denying ac- 
cess pursuant to discovery Rule 26(c)(7), it is the party seeking dis- 
closure which must carry the burden of establishing that the bal- 
ance tips in its favor. 

That rule,’ which governs the discovery of confidential informa- 
tion, affords the court discretion “to avoid unnecessary disclosure 
* * * particularly where the action is between competitors.” !¢ In or- 
der to resist discovery thereunder, a party must establish first that 
the information sought constitutes confidential commercial infor- 
mation and 


then demonstrate that its disclosure might be harmful. If these 
requirements are met, the burden shifts to the party seeking 
discovery to establish that the disclosure of [the information] is 


14 Tn that case, the “chilling effect” proved to be a principle factor in the circuit court’s decision to uphold the agency’s 
exclusion of appellant’s in-house counsel from access to confidential information, to wit: 


The primary justification for the Commission’s reluctance to grant adversary management and in-house counsel ac- 
cess to confidential information is that, in order to discharge its statutory responsibility within the strict statutory 
time limits, the Commission is heavily dependent on the voluntary submission of information. Disclosure of sensitive 
materials to an adversary would undoubtedly have a chilling effect on the parties’ ess to provide the confiden- 
tial information essential to the Commission’s fact-finding processes. The Commission resolved the difficult and 
controversial question of the role of in-house counsel by a conservative position on the side of optimum _ 
rok of business information. Obviously, where confidential material is disclosed to an employee of a competitor, the 

of the competitor’s obtaining an unfair business advantage may be substantially increased. This general Commis- 
-~ ition is neither unreasonable nor arbitrary. It represents an appropriate balancing between the needs de- 
mY the Commission’s process and the parties’ need for participation by its in- bee personnel. 808 F.2d at 


6 ‘ aie in pertinent part: 
(c) Protective Orders. Upon motion by a pee by the person from whom discovery is sought, and for. good cause 
shown, the court * * * may make any order which justice requires to protect a party or person from annoyance, em- 
barrassment, oppression, « or undue burden or expense, including one or more of the ‘ollowing: 


+. 
(7) that a trade secret or sled confidential research, development, or annie information not be disclosed or be 
disclosed only in a designated way; * * 

While the disclosure of the administrative record under 19 U.S.C. § 1516a(bX2XB) is not technically discovery, it “serve[s] 
the same purpose. Both are designed to allow a plaintiff to adequately develop and prosecute its case.” Jernberg Forgings 
Company v. United States, 8 CIT at 277, n. 3, 598 F. Supp. at 392, n. 3. Because “[t}]raditional pretrial discovery and disclo- 
sure of administrative records are, at the very least, equivalent procedures” [Daewoo Electronics Company, Lid. v. United 
States, 10 CIT ——,, 650 F. Supp. 1003, 1005 (1986)], and because the language of Fed. R. Civ. P. 26(c)\(7) is essentially identi- 
cal to CIT Rule 26(cX7), “we may look to cases construing the federal rule to aid us here.” Sumitomo Metal Industries, Ltd. 
v. Babcock & Wilcox Co., 669 F.2d 703, 705, n. 3 (CCPA 1982). See Vivitar Corp. v. United States, 7 CIT 165, 166, 585 F. 


Supp. 1415, 1417 (1984). 

A.H. Robins v. Fadely, 299 F.2d 557, 561 (5th Cir. 1962) (footnote omitted), quoting 4 Moore’s Federal Practice at 2468 
(2d ed. 1961). See also In re Coordinated Pretrial Proceeding In Petroleum Products Litigation, 101 F.R.D. 34, 40, n. 7 
(C.D: Cal. 1984) (“While the rule refers to protection against ‘annoyance, embarrassment, oppression or undue burden or ex- 
pense,’ it has been held [to] pro * * * against competitive disadvantage as well”). 
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relevant and necessary to the action. The district court must 
balance the need for the [information] against the claim of inju- 
ry resulting from disclosure. If proof of relevancy or need is not 
established, discovery should be denied. On the other hand, if 
art and need are shown, the [information] should be dis- 
clo * * ~ 


Il 


It is undisputed that the business information under the protec- 
tive order excluding David Hirsh from access is confidential and 
that its disclosure to the plaintiff could cause irreparable competi- 
tive injury. The burden thereby has shifted to the plaintiff to estab- 
lish that disclosure to Mr. Hirsh is sufficiently necessary to its case 
to outweigh the interest in guaranteeing a high degree of confiden- 
tiality. Considering the “factual circumstances surrounding”® Mr. 
Hirsh, the plaintiff has failed in this regard. 

First, the plaintiff has failed to convince this court that Mr. Hirsh 
is adequately isolated from the policymaking elements of the Hirsh 
family corporation to render the risk of disclosure de minimis. Re- 
gardless of his faithfulness in endeavoring to abide by the terms of 
a protective order, Mr. Hirsh’s unique relationship with the plain- 
tiff increases the risk that the information at issue could be re- 
vealed, however unintentional. Although perhaps not directly “in- 
volved in the competitive decision-making of the company”,’® Mr. 
Hirsh until recently was empowered with the authority to act as its 
president under certain limited circumstances. See Hirsh Affidavit, 
para. 6. He continues to serve as an officer of the plaintiff. See 
Plaintiff's Motion, p. 2; Hirsh Affidavit, para. 4. These facts, in addi- 
tion to his familial ties to plaintiffs operating officers,” suggest a 
lack of isolation of Mr. Hirsh from the commercial activities of the 
company, thus creating an “unacceptable opportunity for inadvert- 
ent disclosure”. U.S. Steel Corporation v. United States, 730 F.2d at 
1468. Cf. Akzo N.V. v. U.S. International Trade Commission, 808 
F.2d at 1483-84. Particularly in a small corporation where insula- 
tion of one department from another is insignificant, if it exists at 
all, there remains a justified concern that disclosure to Mr. Hirsh 
would place him “under the unnatural and unremitting strain of 
having to exercise constant self-censorship in [his] normal working 
relations.” Atlantic Sugar, Ltd. v. United States, 85 Cust. Ct. 133, 
133-34 (1980). 

Some courts have responded to this and other, similar concerns 
by simply excluding corporate counsel from access under the as- 
sn, Centurion Industries, Inc. v. Warren Steurer and Associates, 665 F.2d. 323, 325-26 (10th Cir. 1981) (footnote and cita- 


18 U.S. Steel Corporation v. United States, 730 F.2d at 1468. 
19 Plaintiff's Motion, p. 3. 
* * The phrase [“competitive decisionmaking”) would appear serviceable as shorthand for a counsel’s activities, as- 
sociation, and relationship with a client that are such as to involve counsel’s advice and participation in any and all of 
the client’s decisions (pricing, product design, etc.) made in light of similar or corresponding information about a 
competitor. 
U.S. Steel Corporation v. United States, 730 F.2d at 1468, n. 3. 
2 See Hirsh Affidavit, para. 5. 
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sumption that opportunity for improper disclosure would thereby 
be minimized. See, e.g., FTC v. Exxon Corporation, 636 F.2d 1336, 
1350-51 (D.C. Cir. 1980) (lower court’s denial of access to in-house 
legal department to competitively sensitive information of subsidi- 
ary upheld); Atlantic Sugar, Ltd. v. United States, supra; FTC v. 
United States Pipe and Foundry Company, 304 F. Supp. 1254, 
1260-61 (D.D.C. 1969) (access denied to counsel of record who also 
served as corporate officer). See also Nakajima All Co., Ltd. v. Unit- 
ed States, 2 CIT at 174 and 3 CIT 69, 70-72 (1982); Armco, Inc. v. 
United States, 1 CIT 131, 132 (1981). 

However, whether counsel is in-house or retained,”! “it is very dif- 
ficult for the human mind to compartmentalize and selectively sup- 
press information once learned, no matter how well-intentioned the 
effort may be to do so” and, as a result, attendant conflicts can 
arise. Cf. FTC v. Exxon Corporation, 636 F.2d at 1350-51, citing 
SCM v. Xerox Corporation, Civil No. 15,807 (D. Conn. May 25, 1977) 
(Pre-Trial Ruling No. 44) (A. 996-1000), aff'd sub nom. In re Xerox 
Corp., 573 F.2d 1300 (2d Cir. 1977) and In Re Westinghouse Electric 
Corp. Uranium Contracts Litigation, 76 F.R.D. 47, 57, n. 6 (W.D. Pa. 
1977). 

The plaintiff offers little to assuage this court’s concern in light of 
the foregoing, other than to aver that David Hirsh’s role in the com- 
pany has no bearing on policy matters.”* A more substantial show- 
ing of corporate counsel’s independence is required to satisfy plain- 
tiff's burden of demonstrating that risk of unfair use of the confi- 
dential information is too remote to be of any consequence. 

The second way in which the plaintiff fails to carry its burden is 
by not demonstrating a clear need for covering David Hirsh with 
the protective order. See, e.g., Akzo N.V. v. U.S. International Trade 
Commission, 808 F.2d at 1484. While access is necessary in order to 
prepare plaintiff's case, its need has already been satisfied by disclo- 
sure to its retained counsel, James A. Resti, Esq., under the Decem- 
ber 1st protective order. Thus, requiring the plaintiff to rely on this 
attorney does not create the “undue and unnecessary burden” 
claimed in its motion, page 3. 

Concern over such a burden was one of the grounds for the circuit 
court’s decision in the U.S. Steel case, supra, to vacate the CIT rul- 
ing, which had required the corporation to retain outside counsel or 
be denied access. See 730 F.2d at 1468. In that case, however, the 


21 In the U.S. Steel case, the Federal Circuit held that “status as in-house counsel cannot alone create the probability of 
serious risk to confidentiality and cannot therefore serve as the sole basis for denial of access”. 730 F.2d at 1469. See also 
Baxter Travenol Laboratories, Inc. v. LeMay, 89 F.R.D. 410, 419 (S.D. Ohio 1981), where the court’s decision to grant access 
to confidential material was made without regard to counsel’s status as in-house. Rather, it was based on the court’s conclu- 
sion that the plaintiffs corporate counsel had the ability to differentiate “between the proper uses of confidential informa- 
tion disclosed to him as ‘trial counsel’ in preparing for th{e] litigation and its improper uses in his role as ‘in-house’ counsel 
in serving (pJlaintiffs’ regular business purposes.” Id. at 420. 

Baxter can be distinguished from other cases on the issue of confidential access: there is no indication that the court con- 
sidered the competing interests of nondisclosure. 

v. Exxon Corporation, 636 F.2d 1336, 1350 (D.C. Cir. 1980). 
2 On this point, the plaintiff asserts that Mr. Hirsh’s mapemneine as in-house counsel 
are primarily confined to furnishing legal advice incident to business transactions, labor ni tions and in- 
surance claims, negotiating and reviewing contracts, and other ouch duties of a aie see Aldhough an 9 officer of 
plaintiff, he is neither a director nor shareholder, and is not involved in the competitive decisionmaking of the compa- 
ny. Plaintiff's Motion, p. 3. 
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plaintiff had been represented exclusively by in-house counsel into 
the advanced stages of the litigation. 

In contrast, outside counsel has been retained by the plaintiff in 
this action at least since the filing of the motion at issue. Moreover, 
having represented A. Hirsh, Inc. and others in the underlying ad- 
ministrative proceeding, Mr. Resti’s familiarity with that proceed- 
ing prior to commencement of this action can be presumed. In 
short, in view of retained counsel’s competence, it is not clear how 
plaintiff's position will be prejudiced by excluding Mr. Hirsh from 
access to the nonpublic part of the agency record. See Azko N.V. v. 
U.S. International Trade Commission, 808 F.2d at 1484. Any claim 
of hardship therefore must relate solely to finances. On this point, 
the plaintiff contends that Mr. Hirsh’s 

service as co-counsel to outside counsel is necessary for plaintiff 
to prosecute this litigation, since plaintiff is without sufficient 
financial wherewithal to turn the matter over completely to 
outside counsel. We note, in this regard, that Mr. Hirsh insti- 
tuted this litigation himself and only thereafter requested the 
appearance of outside counsel. His complete involvement in all 
aspects of this litigation is crucial, and the denial of access to 
the record by him may result in an inability to meaningfully 
litigate plaintiff's claims. Plaintiff's Motion, p. 3. 


The plaintiff further asserts that its lack of “cash reserves to fund 
the costs of retaining counsel” stems from the high duty imposed on 
paint brushes from the People’s Republic of China, from costs in- 
curred to counter attempts to unionize the firm’s employees, and 
from the impact of the dollar’s loss of value on the price of raw 
materials imported by the plaintiff.“ 

The court, however, will not deviate from a policy of providing 
protection to highly sensitive information exclusively on the ground 
of a plaintiff's claimed inability to “bear the expense of turning the 
subject litigation entirely over to outside counsel.” That factor 
alone, while of some moment, does not outweigh the competing in- 
terest of maintaining confidentiality. 

As an alternative to full disclosure to Mr. Hirsh, the plaintiff 
urges that the court grant him access to “all confidential informa- 
tion except those documents which contain information as to prices, 
quantities, and other terms of sale of merchandise and general fi- 
nancial condition relating to plaintiffs competitors.” Plaintiff's Re- 
ply, pp. 4-5. This suggestion, which presumes that some documents 
deserve less protection than others, might be an alternative under a 
different set of circumstances—for example, where the defendant 
has opposed release of nonpublic information at all. If there were 


% See Affirmation of Plaintiff's In-House Counsel In Response to Defendant-Intervenor’s Motion for Permission to Re- 
spond Out of Time to the Motion of Plaintiffs In-House Counsel for Disclosure of Confidential Documents, Comments or In- 
formation, p. 2. As the title of this affirmation indicates, the intervenor-defendant has interposed a motion for leave to re- 
spond to the plaintiff which is too late and therefore must be, and hereby is, denied. 

% Hirsh Affidavit, para. 7. The court notes in passing that, although access to the confidential record has not been neces- 
sary for plaintiff's preparation of this motion or to respond to a motion to intervene filed by the petitioners in the underly- 

ing proceeding [see Memorandum and Order (Dec. 31, 1986)], the services of Mr. Resti were evident in papers submitted on 
plaintiff's behalf in both matters. Moreover, the complaint indicates on its face that, in addition to Mr. Hirsh, the law firm 
with which he is associated, namely, Fell & Spalding, has also been involved in this action. 
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such an objection to the disclosure under any terms and conditions 
to a party seeking judicial review, the court could find it necessary 
to exercise its discretion pursuant to 19 U.S.C § 1516a(b)(2)B). That 
provision authorizes the court to conduct an in camera examination 
of the confidential or privileged material to determine whether in- 
dividual documents continue to merit such a mantle in view of the 
competing interests of the parties. See, e.g., West Coast Industries, 
Inc., Div. of Winer Industries, Inc, v. United States, 3 CIT 73, 74 
(1982); Atlantic Sugar, Ltd. v. United States, 85 Cust. Ct. 114 (1980). 
In this action, however, such an examination is not necessary. That 
is, without reason to doubt the agencies’ designations of documents 
as confidential, in camera inspection would serve only to impede un- 
necessarily the progress of this action. See, e.g., Zenith Radio Corp. 
v. Masushita Industrial Co., Lid., 529 F. Supp. 855, 879, n. 18 (E.D. 
Pa. 1981); In Re Coordinated Pretrail Proceedings In Petroleum 
Products Litigation, 101 F.R.D. 34, 41 (C.D. Cal. 1984). 


CoNCLUSION 


In summary, the foregoing considerations supporting access re- 
stricted to outside counsel outweigh those favoring disclosure to 
David B. Hirsh. Granting complete access exclusively to Mr. Resti is 
fully consistent with the sound and well-established judicial policy 
of safeguarding commercially sensitive information. Accordingly, 
plaintiff's motion for disclosure of confidential information to Mr. 
Hirsh must be denied. 

So ORDERED. 


(Slip Op. 87-36) 


GOLDHOFER FAHRZEUGWERK GMBH & Co., PLAINTIFF v. UNITED STATES, 
DEFENDANT 


Court No. 82-4-00551 
Before Rr, Chief Judge. 


MEMORANDUM OPINION AND ORDER 


Plaintiff, Goldhofer Fahrzeugwerk GmbH & Co., moves for assignment of this ac- 
tion to a three-judge panel on grounds that the resolution of the jurisdictional ques- 
tion presented has broad and significant implications in the interpretation and ad- 
ministration of the customs laws, and raises an issue of the constitutionality of an 
Act of Congress. 

Held: Plaintiff has failed to show that special factors exist which would warrant 
the assignment of this case to a three-judge panel. 


[Plaintiff's motion for chief judge to designate three judges to hear and determine 
this action is denied.] 





U.S. COURT OF INTERNATIONAL TRADE 
(Dated March 30, 1987) 


Donohue & Donohue (James A. Geraghty, on the motion), for plaintiff. 

Richard K. Willard, Assistant Attorney General; Joseph I. Liebman, Attorney in 
Charge, International Trade Field Office, Commercial Litigation Branch (John J. 
Mahon, on the motion), for defendant. 


Rr, Chief Judge: This action, a customs classification case, is un- 
assigned, and, pursuant to the provisions of 28 U.S.C. § 255(a) (1982) 
and Rule 77(d)(2), of the Rules of this Court, plaintiff moves before 
the chief judge for its assignment to a three-judge panel. 

The question presented is whether the contentions and reasons 
urged by the plaintiff warrant a finding that the action raises issues 
which justify the assignment of this action to a three-judge panel. 
The chief judge finds that the issues raised do not have “broad or 
significant implications in the administration or interpretation of 
the customs laws,” and do not raise “an issue of the constitutionali- 
ty of an Act of Congress, a proclamation of the President, or an Ex- 
ecutive Order,” to warrant the assignment of this action to a three- 
judge panel. 28 USC § 255(a). Therefore, the motion for a three- 
judge panel is denied. 

The substantive question presented pertains to the proper classifi- 
cation, for customs duty purposes, of certain merchandise imported 
from the Federal Republic of Germany. The merchandise was classi- 
fied by the Customs Service as “Vehicles (including trailers), not 
self propelled, not specially provided for, and parts thereof,” under 
item 692.60 of the Tariff Schedules of the United States (TSUS). 
Consequently, the merchandise was assessed with duty at 8 per cen- 
tum ad valorem. 

Plaintiff, Goldhofer Fahrzeugwerk GmbH & Co., protests this 
classification, and contends that this court has jurisdiction to decide 
this classification case notwithstanding that plaintiff did not timely 
file its protest within 90 days of liquidation. Plaintiff asserts that, 
since the bulletin notice of liquidation did not provide plaintiff with 
sufficient notice of liquidation, plaintiff's filing of a protest after re- 
ceiving actual notice should be deemed timely. Plaintiff also chal- 
lenges the constitutionality of posting at the Customshouse the bul- 
letin notice of liquidation without supplemental mail notice or per- 
sonal service. Plaintiff contends that mere posting does not provide 
plaintiff with the minimal procedural due process of law that is 
guaranteed by the fifth amendment of the United States 
Constitution. 

On July 13, 1983, the Court ordered the present action to be sus- 
pended pending the final determination in a designated test case, 
Goldhofer Trailers, USA v. United States, 7 CIT 141 (1984). The gov- 
ernment did not appeal the judgment in favor of plaintiff in the test 
case. Hence, based upon the determination in the test case, plaintiff 
submitted to defendant a stipulation for judgment on an agreed 
statement of facts. Since the defendant refused to stipulate, plaintiff 
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moved to reinstate this action on the court’s calendar, and request- 
ed defendant to answer the complaint. 

In its answer, defendant conceded that the merchandise in ques- 
tion is the same as that which was the subject of the test case, but 
asserted that this court lacks jurisdiction because plaintiff's protest 
was not filed within 90 days of the posting of the bulletin notice of 
liquidation pursuant to 19 C.F.R. § 159.9. 

The bulletin notice of liquidation, Customs Form 4333, which con- 
tains the entry number and date, liquidation date, name of import- 
er of record, and action taken, was prepared by computer at the 
United States Customs Service Data Center, Business Systems Divi- 
sion, Computer Operations Branch in Washington, D.C. It was pre- 
pared from data entered onto the database by a customs transcriber 
in Norfolk, Virginia, the port of entry. In this case, however, the 
bulletin notice incorrectly identified Walsen Design and Manufac- 
turing, rather than plaintiff, as the importer of record for the par- 
ticular entry in question. In addition, the courtesy notice of liquida- 
tion, Customs Form 4333-A, was mailed to Walsen Design instead 
of plaintiff. 

On September 4, 1981, plaintiff received from the Customs Ser- 
vice a Customs Form 6084, designated as a “Rebill,” which listed 
the entry number in question, the increase in duty assessed, and 
June 5, 1981, as the date of liquidation. This was the first notice of 
liquidation that plaintiff actually received. 

In support of its motion that the chief judge designate a three- 
judge panel to hear and determine this action, plaintiff contends 
that the incorrect name listed on both the bulletin notice and the 
courtesy notice renders both notices legally insufficient. Hence, 
plaintiff asserts that the protest, which was filed 88 days after the 
“Rebill” was received by plaintiff, should be deemed a timely pro- 
test. Plaintiff submits that, since the bulletin notice was defective, 
“the liquidation was not complete until rectified” by the Rebill. 
Furthermore, plaintiff contends that the Customs practice of sup- 
plying notice of liquidation by posting a “bulletin notice of liquida- 
tion” at the Customshouse does not give the importer of record suf- 
ficient notice to provide the minimal due process of law guaranteed 
by the fifth amendment of the Constitution. Plaintiff's motion is 
predicated on the belief that these issues are of constitutional im- 
portance, and of great significance in the administration of the na- 
tion’s customs laws. 

In opposition of plaintiffs motion, defendant maintains that the 
bulletin notice of liquidation was sufficient because it was corrected 
by hand prior to posting at the Customshouse. Furthermore, defend- 
ant contends that since the bulletin notice, as corrected, satisfies 
both the statutory and regulatory provisions governing the notice 
due to importers of record, plaintiff's motion should be denied. 
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The authority of the chief judge to designate a three-judge panel 
of the Court to hear and determine a case is found in Title 28 U.S.C. 
§§ 253(c), 255(a) (1982). 

Section 253(c) of Title 28 provides: 


The chief judge, under rules of the court, may designate any 
judge or judges of the court to try any case, and when the cir- 
Se so warrant, reassign the case to another judge or 
judges. 


28 U.S.C. § 253(c). 
Section 255(a) provides: 


(a) Upon application of any party to a civil action, or upon his 
own initiative, the chief judge of the Court of International 
Trade shall designate any three judges to hear and determine 
any civil action which the chief judge finds: (1) raises an issue 
of the constitutionality of an Act of Congress, a proclamation of 
the President, or an Executive Order; or (2) has broad and sig- 
nificant implications in the administration or interpretation of 
the customs laws. 


28 U.S.C. § 255(a); see also USCIT R. 77(d)(2). 

It is clear that the decision to assign an action to a three-judge 
panel is discretionary with the chief judge. See, e.g., Fundicao Tupy 
S.A. v. United States, 11 CIT ——, Slip Op. 87-7 at 7 (Jan. 13, 1987); 
Barnhart v. United States, 5 CIT 201, 204-205, 563 F. Supp. 1387, 
1390 (1983); Farr Man & Co. v. United States, 1 CIT 104, 106 (1980). 
In exercising this discretion, the chief judge must find that the is- 
sues presented satisfy either of the two statutory criterion set forth 
in Title 28 U.S.C. § 255(a). See Fundicao Tupy, 11 CIT ——, Slip Op. 
87-7, at 6. The chief judge must also consider whether the benefits 
and advantages of a decision by a three-judge panel outweigh the 
benefits derived from the “ ‘more efficient utilization of judicial re- 
sources’ ” provided by a single judge. Jd. (quoting H.R. Rep. No. 267, 
91st Cong., 2d Sess., reprinted in 1970 U.S. Code Cong. & Admin. 
News 3188, 3200). 

Recently, in Fundicao Tupy S.A. v. United States, 11 CIT ——, 
Slip Op. 87-7 (Jan. 13, 1987), the law and policy governing the des- 
ignation of a three-judge panel was set forth with reasonable speci- 
ficity. In the Fundicao case, the plaintiff challenged a final injury 
determination of the International Trade Commission as to imports 
of malleable cast-iron pipe fittings from Brazil. Plaintiff contended 
that the ITC had based its determination on an incorrect and im- 
proper interpretation of the cumulation statute, and moved for as- 
signment of the action to a three-judge panel of the court. The gov- 
ernment opposed the motion on the grounds that issues pertaining 
to cumulation have routinely been decided by a single-judge court, 
and that to grant plaintiff's motion would result in an unnecessary 
and inefficient application of judicial resources. See Fundicao Tupy, 
11 CIT ——, Slip Op. 87-7, at 5. 
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On the facts and issues presented in Fundicao, the chief judge 
granted the motion for designation of a three-judge panel. It was in- 
dicated that the legislative history of sections 254 and 255 “makes 
clear the intent of Congress to conserve judicial resources and re- 
duce procedural delays by limiting three-judge panels to specified, 
exceptional situations which raise important issues that would war- 
rant a collegial and broader judicial consideration.” Fundicao Tupy, 
11 CIT ——, Slip Op. 87-7, at 7-8 (citing National Corn Growers 
Ass’n v. Baker, 10 CIT ——, 643 F. Supp. 626, 630 (1986); H.R. Rep. 
No. 267, 91st Cong., 2d Sess., reprinted in 1970 U.S. Code Cong. & 
Admin. News 3188, 3200-01). 

Moreover, it was noted that the Customs Courts Act of 1980 reaf- 
firmed the 1970 statutory direction for the assignment of cases to a 
single judge, except in those instances which raise important consti- 
tutional issues, or which have a broad or significant impact in the 
administration of the customs laws. Fundicao Tupy, 11 CIT —, 
Slip Op. 87-7, at 7; see 28 U.S.C. §§ 254, 255 (1982). The authority 
conferred upon the chief judge in section 255 embodies the congres- 
sional policy determination that a decision rendered by a three- 
judge panel contributes to the uniform interpretation and applica- 
tion of the nation’s international trade laws. Fundicao Tupy, 11 CIT 
——,, Slip Op. 87-7, at 9; see also H.R. Rep. No. 1235, 96th Cong., 2d 
Sess. 20, reprinted in 1980 U.S. Code Cong. & Admin. News 3729, 
3731. 

The Fundicao opinion also explained that 


consideration by a three-judge panel fosters “a fuller judicial 
consideration of the case.” National Corn Growers Ass’n v. Bak- 
er, 10 CIT ——, 643 F. Supp. 626, 630 (1986) * * *. The synergis- 
tic effect of this more thorough, judicial consideration would al- 
so promote the national policy of uniformity set forth in Article 
I, Section 8, of the United States Constitution, which mandates 


that “all Duties, Imposts and Excises shall be uniform through- 
out the United States.” U.S. Const. Art. I, § 8; see Re, Litigation 
Before the United States Court of International _ a 
U.S.C.A. at vii (West Supp. 1986). 


Fundicao Tupy, 11 CIT ——, Slip Op. 87-7, at 9-10. 

It concluded that the “ ‘appointment of a three-judge panel en- 
sures that the decision reached will reflect an institutional consen- 
sus, and thereby serves to further the statutory and constitutional 
mandate of uniformity of the international trade laws.’” Fundicao 
Tupy, 11 CIT ——, Slip Op. 87-7, at 10 (quoting National Corn 
Growers, 643 F. Supp. at 630-31). 

In this case, plaintiff challenges the sufficiency of a bulletin liqui- 
dation notice, and invokes the equitable maxim “equity regards as 
done that which ought to be done.” As support for its request for eq- 
uitable relief, plaintiff cites State Metals, Inc. v. United States, 82 
Cust. Ct. 91, C.D. 4793 (1979), vacated, 84 Cust. Ct. 51, C.D. 4840 
(1980). The decision in the State Metals case, however, was vacated 
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pursuant to an agreement between the parties, and, therefore, has 
little precedential value. 84 Cust. Ct. 51, C.D. 4840 (1980). 

It may also be noted that plaintiff's request for equitable relief, 
on the facts of this particular case, would seem to weaken the asser- 
tion that the case has “broad and significant implications in the ad- 
ministration and interpretation of the customs laws.” Traditional 
notions of equity highlight or imply that a plaintiff has resorted to 
equity so that justice may be done in the particular case. See gener- 
ally E. Re, Remedies 13-14 (2d ed. 1987). Although a request for eq- 
uitable relief does not necessarily preclude assignment to a three- 
judge panel, plaintiff's request for equitable relief in this case 
serves to underscore the limited precedential value of the case. It is 
clear that what plaintiff seeks is the application of the doctrine of 
equitable estoppel to the particular facts of this case. Viewed in this 
light, it cannot be questioned that a single-judge of this court may 
decide cases which request equitable relief based on the particular 
facts of the case. See, e.g. United States v. Federal Insurance Co., 805 
F.2d. 1012 (Fed. Cir. 1986); United States v. Reliable Chemical Co., 
66 CCPA 123, C.A.D. 1232, 605 F.2d 1179 (1979), rev’g 81 Cust. Ct. 
154, C.R.D. 78-11, 465 F. Supp. 1291 (1978). 

In the present case, plaintiff contends that the manually correct- 
ed bulletin notice failed to comply with the regulation governing 
bulletin notices. See 19 C.F.R. § 159.9. This contention, although im- 
portant to the plaintiff and other parties similarly situated in the 
future, does not justify the designation of a three-judge panel under 
section 255 of Title 28. Indeed, it has been stated that a three-judge 
panel is warranted only upon a clear showing of special factors or 
exceptional circumstances. Fundicao Tupy S.A. v. United States, 11 
CIT ——, Slip Op. 87-7 (Jan. 13, 1987); SCM Corp. v. United States, 
79 Cust. Ct. 163, 167, C.R.D. 77-6, 435 F. Supp. 1224, 1228 (1977). 
The presence of an important jurisdictional issue does not, by itself, 
make this case exceptional. In sum, plaintiff has failed to show that 
special factors exist which would warrant the assignment of this ac- 
tion to a three-judge panel. 

Alternatively, plaintiff bases its motion for a three-judge panel on 
the alleged unconstitutionality of the regulation requiring posting 
of the bulletin notice of liquidation. Plaintiff contends that a bulle- 
tin notice, by itself, fails to provide the importer of record with the 
requisite “notice” and “opportunity to be heard” within the mean- 
ing of the due process clause of the Constitution. This contention is 
not sufficient to warrant the designation of a three-judge panel. As 
has been stated: 


Allegations of nee oe and of themselves, are in- 


sufficient to bring an action wit. the confines of the section 
255 exception to the single-judge trial standard. Indeed, in the 
past, cases raising questions of the constitutionality of an Act of 
Congress also have been resolved exclusively by a single judge 
of this court. 
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Barnhart v. United States, 5 CIT 201, 206, 563 F. Supp. 1387, 1391 
(1983). 

Plaintiff, in its brief, merely alleges unconstitutionality. This bare 
allegation, however, does not persuade the chief judge that “the 
benefits and advantages of a decision by a three-judge panel out- 
weigh the benefits derived from the ‘more efficient utilization of ju- 
dicial resources’ provided by a single judge.” Fundicao Tupy S.A. v. 
United States, 11 CIT ——, Slip Op. 87-7, at 7. Moreover, it should 
be noted that the notice of liquidation provisions of 19 U.S.C. 
§ 159.9 have been upheld by a single judge in Frederick Wholesale 
Corporation v. United States, 6 CIT 306, 585 F. Supp. 640 (1983), 
aff'd, 754 F.2d 349 (Fed. Cir. 1985). 

For the reasons stated, the chief judge finds that plaintiff has 
failed to demonstrate that the issues presented in this action war- 
rant its assignment to a three-judge panel. Accordingly, plaintiffs 
motion that the chief judge designate three judges to hear and de- 
termine this action is denied. 

Nothing in this opinion should be interpreted as expressing any 
view as to the merits of the litigation. 


(Slip Op. 87-37) 
St. Eve INTERNATIONAL, INC., PLAINTIFF v. UNITED STATES, DEFENDANT 


Court No. 85-10-01447 


Before Rao, Judge. 


Garments of 100 per cent cotton knit manufactured, marketed and advertised by 
the importer as women’s pajamas and other nightwear and proved to be chiefly used 
as sleepwear, despite some advertising and use as tops for pants and skirts, as dress- 
es or as beach coverups, were improperly denied entry because of an improper visa, 
since they were classifiable as pajamas and other nightwear under item number 
383.3020 of the Tariff Schedule of the United States, and not as dresses, blouses or 
shirts, as claimed by the defendant. 


Goldman, Greenbaum, and Milner (Sheldon M. Greenbaum at the trial and on the 
briefs) and Coudert Brothers (Robert L. Eisen at the trial and on the briefs) for the 
plaintiff. 

Richard K. Willard, Assistant Attorney General; Joseph I. Liebman, Attorney in 
Charge, International Trade Field Office, Civil Division, Department of Justice (Ve- 
ronica Perry at the trial and on the briefs) for the defendant. 


Rao, Judge: The merchandise involved in this civil action consists 
of 100 per cent cotton knit garments imported from Hong Kong in 
1985, claimed by the plaintiff to be “pajamas and other nightwear” 
under Textile Quota No 351, pursuant to item no. 383.3020 of the 
Tariff Schedules of the United States (TSUS), as amended, dutiable 
at the rate of 12.3 per cent ad valorem. 
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The United States Customs Service (Customs) determined that 
the imported merchandise was properly classifiable as dresses, 
blouses or shirts, and that the export visa issued by the Hong Kong 
Trade Department in Textile Quota Category No. 351 was not ac- 
ceptable. The merchandise was excluded from entry. 

Pursuant to 19 U.S.C. sec. 514(a)(4), plaintiff protested the exclu- 
sion of the merchandise by Customs. This protest was denied and 
plaintiff subsequently commenced this action. 

It is plaintiffs claim that the merchandise is chiefly used as paja- 
mas and nightwear, that this use exceeds all other uses, and that 
the merchandise is designed, manufactured, and marketed as 
nightwear, and must be classified as nightwear for Tariff Schedule 
purposes. 

It is defendant’s position that the merchandise, even though it is 
designed, manufactured and marketed as nightwear, is chiefly used 
by the ultimate consumer as outerwear, i.e., blouses, shirts and 
dresses. 

The merchandise consists of twentyfive styles of 100% cotton knit 
garments for women, alleged by the plaintiff to be representative of 
all its nightgown, night shirt and nightwear articles imported into 
the United States. Generally, the silhouette of the garments is such 
that the garments are non-confining, and the width at the bottom of 
the garment is larger than the width at the shoulders, unless the 
garment has slits at the hemline. The garments are in a variety of 
colors, some are in bright colors not generally associated with sleep- 
wear, and some have “wild” prints which may cover the front of the 
garment from the collar to the hem. Some garments are hemmed 
above the knee and some below. 

It is the plaintiff's position that these and similar garments had 
been entered as pajamas and other nightwear, with Customs’ ap- 
proval from 1981 to 1985. During this time, however, the “over- 
sized” trend took hold in the fashion industry, and all types of gar- 
ments, including dresses, shirts, sweaters, nightwear, coats and 
jackets, adapted to the “new” oversized look, which consists of regu- 
lar contours at the neck and larger than regular sizes on all other 
aspects of the garment. Additionally, consumers realized that gar- 
ments that were designed for one use could be worn successfully for 
a different use, and women began wearing nightgowns as formal 
gowns and knit shirts as beach coverups or sports tops, among other 
things. It is defendant’s position that the imported merchandise is 
chiefly used as other than nightwear and belongs to a class or kind 
of wearing apparel known in the fashion industry as an oversized 
garment. 

Plaintiff relies on Mast Industries v. United States, ——- CIT ——, 
Slip Op. 85114 (1985), aff'd 786 F.2d 1144 (CAFC, April 1, 1986), in 
which this Court (Di Carlo, J.) found garments classified as “shirts” 
by Customs to be properly classifiable as nightshirts, based on in 
camera inspection of the merchandise and a trial which established 
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the design intention of the manufacturer and the methods by which 
the merchandise was marketed and advertised. 

Both parties rely on United States v. Carborundum Co., 63 CCPA 
98, C.A.D. 1172, 536 F.2d 373 (CAFC) Cert. den., Carborundum Co. 
v. United States, 429 U.S. 979 (1976), in which our appeals court es- 
tablished criteria to be applied in determining the chief use of an 
imported article, taking into consideration the requirements of Gen- 
eral Interpretive Rule 10(e)(i) of the TSUS which, in the absence of 
special language or context, requires for a tariff classification con- 
trolled by use (other than actual use), that the use in the United 
States at, or immediately prior to, the date of importation, of arti- 
cles of that class or kind to which the imported articles belong, that 
the controlling use is the chief use, i.e., the use which exceeds all 
other uses (if any) combined. In determining in which class or kind 
the imported article belongs, the Court set out the following circum- 
stances to be considered: the general physical characteristics of the 
merchandise, the expectations of the ultimate purchasers, the chan- 
nels, class or kind of trade in which the merchandise moves, the en- 
vironment of the sale and the manner in which the merchandise is 
advertised and displayed, the use, if any, in the same manner as 
merchandise which defines the class, the economic practicality of so 
using the import, and the recognition in the trade of this use. (at 
102). 

Plaintiff has attempted to establish that the instant merchandise 
belongs to the class or kind of merchandise consisting of “pajamas 
and other nightwear.” If it has succeeded, the imported merchan- 
dise must be classified as plaintiff contends and classification as 
dresses, blouses or shirts is precluded, despite the presumption of 
correctness which attaches to Customs’ classification. 

Plaintiff relies on various lexicographic definitions of terms used 
in the TSUS and in the fashion industry. Some of these definitions 
have been adopted by our Court in decisions affecting other mer- 
chandise and we accept them as well in this case: 


Pajamas and other nightwear. Pajamas are worn by both sexes 
and all ages. They consist of an upper part of pullover or coat 
style, with long, short or no sleeves and a lower part of short, 
intermediate, or long trouser-like garments or any style pant- 
ies. The lower part sometimes extends to and encloses the feet. 
Most pajamas are sleepwear, but the term and the category in- 
clude others such as beach, lounging and hostess pajamas. Gar- 
ments called “sleepers” (sometimes called Dr. Denton’s) or one- 
or two-piece sleeping garments for children, buttoning in front 
or back with drops seats in the one-piece style, are in this 
category. 

The term “night-wear” is interpreted as meaning “sleep- 
wear” so that certain garments worn in bed in the daytime, as 
by infants or the bedridden, are included. “Other nightwear” 
includes various articles worn for sleeping, such as nightgowns, 
nightshirts, “waltz gowns,” etc. Textile Category Guidelines for 
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Fabric And Garments Reported Under Various Textile Catego- 
ries, United States Customs Service, Customs Information Ex- 
change 36/79. 


Sleepwear. Same as nightclothes. Webster’s New World Diction- 
ary of the English Language, (1974). 


Night clothes. Garments to be worn to bed. Mast Industries, 
Inc. v. United States, supra at p. 7. 


saaaies: A garment resembling a dress designed for wear in 
. Mast, supra, Id. 


Nightshirt. A nightshirt resembling a shirt. Mast, supra, Id. 


Blouse. A loose, shirtlike garment extending to the waistline or 
just below, worn by women and children. Webster’s New World 
Dictionary of the American Language (1974). 


Shirt. The usual sleeve garment worn by men on the upper 
part of the body, often under a vest or jacket, typically having a 
collar and a buttoned opening down the front; a similar gar- 
ment for women, Websters, supra. Also, “a garment for the up- 
per = of the body; as a: a loose cloth garment usually having 
a collar, sleeves, a front opening, and a tail long enough to be 
_ inside the waistband of trousers or a skirt. Mast, supra, 


Dress. The usual outer garment worn by women, generally of 
one piece with a skirt. Websters, supra. 


Plaintiffs witnesses agreed with these definitions and testified 
that the 25 garments at issue were used as sleepwear and not as 


dresses, blouses or shirts. 

Plaintiff's witness, Allan Myerson, President of plaintiff corpora- 
tion, testified that the merchandise is designed, manufactured and 
advertised by plaintiff as sleepwear. It is designed to be suitable to 
be worn to bed, in a loose silhouette, with flat seams, large neck and 
bottom openings, with few buttons, which when used are generally 
flat, and no zippers, gores or insets. The fabric is a light weight 
100% cotton knit which is machine washable and dryable (even 
though the care instruction labels provided by the manufacturer 
recommend flat drying), but some shrinkage results when the gar- 
ments are machine dried. Mr. Myerson testified that the fabric is 
unsuitable for dresses or shirts, since its sheerness would reveal the 
contours of the person wearing it, but that it is suitable for sleep- 
wear, which is usually limited to wear in the presence of immediate 
family members. 

The garments are manufactured as sleepwear. St. Eve’s principle 
place of business is in the lingerie and nightwear district of New 
York City, rather than in the sportswear district, which is across 
town. It is regarded as a resource for underwear (it also manufac- 
tures panties and tops) and sleepwear by buyers from department 
stores throughout the country, although Women’s Wear Daily has 
on one occasion listed it as a resource in leisure wear. The factories 
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in Hong Kong which manufacture the garments do not produce 
dresses, blouses and shirts and the Hong Kong Board of Trade rec- 
ognizes plaintiff as a manufacturer of sleep wear. 

Plaintiff advertises its garments in sales catalogues and in the 
fashion media as sleepwear. It gives advertising allowances to its re- 
tailers who advertise plaintiffs garments in their own catalogues 
and sales pamphlets, although it has no control over the way in 
which the retailers will present the merchandise. Mr. Myerson has 
seen over 200 of these catalogues and brochures and in his opinion 
most of them depicted the garments for sleepwear uses. 

Defendant introduced into evidence a number of retailing 
brochures in which the suggested use of the merchandise was as 
sportswear, e.g., as a beach cover up, as a top over jeans or skirts, or 
belted, as a dress. The garments were depicted in outofdoors loca- 
tions, but this is not unusual for sleepwear garments since purchas- 
ers become uneasy when sleepwear is depicted near or on the bed. 
Defendant did not establish that the number of brochures or adver- 
tisements depicting uses other than as sleepwear exceeded those 
that depicted sleepwear uses. 

Defendant did establish that at the retail level, sales persons may 
suggest other than sleepwear uses for the garments, although plain- 
tiff established that consumers tend to use merchandise in the same 
manner as it is advertised and marketed, and that they shop for 
sportswear in sportswear departments and for sleepwear in sleep- 
wear departments. It also established that department store sports- 
wear buyers do not generally buy sleepwear, nor sleepwear buyers, 
sportswear and that only sleepwear buyers purchase this 
merchandise. 

Witnesses for both parties admitted that the ultimate use to 
which the merchandise is put can not be dictated by the manufac- 
turer or the retailer, and that the merchandise can be used for un- 
intended purposes. Neither party had done a consumer survey to 
determine how the ultimate consumer actually used the garments 
in issue, or if they used it for more than one purpose, which use 
predominated. 

Two of plaintiff's witness, qualified as experts in the field of wear- 
ing apparel, had broad knowledge of how the garments in question 
are purchased by retail chains throughout the United States and 
how they are presented and sold in these stores: Susan Gardner 
Frankiewisz, associated with the Federated Merchandising Group 
with stores in Florida, Massachusetts, California, Texas, Colorado, 
Ohio, New Jersey, Pennsylvania and New York; and Charlene 
Gordon Reagan, familiar with intimate apparel marketing in Cali- 
fornia, Texas, Florida, Georgia, Massachusetts, Ohio, Tennessee and 
New York. It was their testimony that the instant merchandise is 
chiefly used as nightwear. Plaintiff's additional expert witness, 
Nurie Relis, Professor of Fashion Design as the Fashion Institute of 
Technology, who teaches courses in loungewear and sleepwear, also 
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testified that the imported merchandise belongs to the class or kind 
of merchandise known as nightwear and was chiefly used as such. 
Thus, the testimony as to the channels of trade in which the mer- 
chandise moves favors the plaintiff. 

The garments are priced within the same range as other sleep- 
wear and not in the range of oversized “T” shirts, which sell for as 
little as $3.99 as opposed to plaintiff's merchandise which generally 
sells for above $20.00 per item, retail. Plaintiff also established that 
sales of the merchandise are fairly constant throughout the year, 
with minor peaks during gift giving seasons, such as Christmas and 
Mothers Day. This would preclude a conclusion that its use as a 
beach cover up or over jeans and a skirt exceeds sleepwear use, 
since those uses would be summer uses and result in higher sales in 
presummer and summer seasons. 

The evidence to be weighed as to the environment of the sale con- 
tained some conflict. Plaintiff's witnesses and most of the sales 
brochures introduced into evidence (including those offered by the 
defendant) established that the merchandise is sold mainly in the 
sleepwear departments of major retail stores throughout the coun- 
try. Defendant’s witnesses testified that similar merchandise is sold 
in both the sleepwear and the sportswear departments, although 
the similarity between plaintiff's garments and those sold in sports- 
wear departments appears to be mostly visual, since the plaintiffs 
garments are of 100% cotton knit fabric and some of the garments 
alluded to by defendant’s witnesses were of 100% polyester or some 
blend of cotton and synthetic fabric. Plaintiff's witness, Mrs. Eisen, 
who shopped five department stores in two states to purchase the 
merchandise in question, found them in the sleepwear departments 
and not in the sportswear departments. In each case, she was given 
a sales slip covering the articles which characterized them as 
sleepwear. 

On the other hand, Susan Cantor, a Special Agent for the United 
States Customs Service, conducted an investigation of the merchan- 
dise in question and of oversized “T” shirts not manufactured by 
plaintiff. Her testimony established that she purchased oversized 
“T” shirts manufactured by St. Eve at Macy’s, Bloomingdales and 
Saks Fifth Avenue in New York and Lord & Taylor and Saks Fifth 
Avenue in New Jersey. She was told by the sales persons at these 
stores that the garments could be and were being worn by women 
out of doors and over jeans and bathing suits. She also purchased 
oversized “T” shirts not manufactured by plaintiff in various stores 
in New York where they were found in sportswear stores or depart- 
ments and where they were described as suitable for wear over 
jeans and bathing suits. While Ms. Cantor’s testimony as to what 
she did during her investigation is credible, her testimony as to 
what was said to her by unidentified salespersons who are unavaila- 
ble for cross examination is inadmissible. Additionally, since her in- 
vestigation was limited to a small area of New York and New 
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Jersey, it is not probative of the manner in which the merchandise 
in question is sold and used throughout the United States. 

As to the practicality of using the import in the same manner as 
the rest of the class or kind, plaintiff established that the garments 
are longer than most blouses and shirts, would be too bulky to be 
tucked into a skirt or pants, that many of the prints, which are posi- 
tioned from neck to hem, would be interrupted and lose their design 
value by being either belted or tucked into skirts or pants, and that 
the fabric is too sheer to be worn out of doors without undergar- 
ments. Defendant demonstrated, through the use of a model and 
several of the garments at issue, that the merchandise can be used 
as tops for skirts or jeans, but did not establish that such use 
predominated over the sleepwear use. 

While there was conflict concerning the recognition in the trade 
of the use of the merchandise as chiefly as nightwear, plaintiff es- 
tablished that its merchandise is recognized in the fashion industry 
as pajamas and other nightwear, through the testimony of buyers 
for national chains of retail stores and of a professor of sleepwear 
design at the Fashion Institute of Technology. 

Although the defendant established that some of plaintiff's mer- 
chandise is being worn as tops for pants and skirts, or dresses or 
beach cover-ups, it was unable to rebut plaintiff's evidence that the 
chief use, that which exceeds all other uses, is as sleepwear. Some of 
defendant’s witnesses gave their expert opinion that the merchan- 
dise could be worn as sportswear, but their knowledge did not ex- 
tend to what use the merchandise is put throughout the United 
States, since most of defendant’s witnesses were familiar with the 
New York metropolitan area market for the merchandise and did 
not testify concerning the uses of the class or kind of the merchan- 
dise throughout the United States. 

For example, defendant relied on the testimony of Professor 
Carolyn Harrigan, also an instructor at the Fashion Institute of 
Technology for twenty-five years, and who is a specialist in sports- 
wear and in active wear. However, Professor Harrigan has not 
taught, nor taken courses in, sleepwear design or production and 
she had no marketing experience. Her testimony concerning the 25 
garments at issue related to how the garments would be worn or 
used and was based mainly on the type of print on the fabric. She 
also testified as to how the garments could be worn, but her experi- 
ence as to actual use was limited to purchases of garments for her- 
self and two teenage children and the manner in which her 900 stu- 
dents at the Fashion Institute of Technology dress. 

Additionally, the Court has examined the merchandise in camera 
and concludes that it is a nightwear garment, particularly in light 
of our appeals court’s holding that the merchandise itself may be 
strong evidence of use. United States v. Bruce Duncan Co., 50 CCPA 
43, 46, C.A.D. 817 (1963). Having found that the merchandise con- 
sists of nightwear, it is unnecessary to decide whether the merchan- 
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dise is more than dresses, blouses and shirts, plaintiff's alternative 
claim. 

Accordingly, the Court finds, based on the testimony of the wit- 
nesses, the exhibits and the in camera inspection of the merchan- 
dise, that the merchandise is nightwear and entitled to enter the 
United States under item no. 383.3020, TSUS and under Textile 
Quota No. 351. 

Judgment is entered accordingly. 


(Slip Op. 87-38) 
NIssHo-Iwal AMERICAN CorP., PLAINTIFF v. UNITED STATES, DEFENDANT 


Court No. 84-4-00594 


Before BrrorE Tsouca.as, Judge. 
(Judgment for defendant.] 
(Dated March 31, 1987) 


Stein Shostak Shostak & O’Hara (James F. O’Hara) for plaintiff. 

Richard K. Willard, Assistant Attorney General; Joseph I. Liebman, Attorney in 
Charge, International Trade Field Office, Commercial Litigation Branch, Civil Divi- 
sion, Department of Justice (Michael P. Maxwell) for defendant. 


OPINION 
TsoucaLas, Judge: This action is before the Court for decision after 


trial. It presents a novel question concerning the dichotomy created 
by Schedule 3, TSUS, and relevant case law, between ornamented 
and nonornamented apparel. 


BACKGROUND 


The subject merchandise consists of children’s warm-up suits em- 
broidered with a trademark of Nike, Inc.! (“Nike”) on the chest por- 
tion. The entries were liquidated in 1983 under the following provi- 
sion for ornamented apparel: 


Women’s, girls’ or infants’ lace or net wearing apparel, whether 
or not ornamented, and other women’s, girls’, or infants’ wear- 
ing apparel, ornamented: 
man-made fibers: 
Knit: 
Blouses, body suits and body shirts, shirts, and 
sweaters 
Blouses: 


Other: 
Item 383.18 Girls’s and Infants’ 40% ad val. 


“ar 
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Plaintiff, Nissho-Iwai American Corp. (“Nissho”), imports the 
warm-up suits on behalf of Nike. It contends that the presence of a 
trademark changes the character of the garment by denoting its 
source of origin. Therefore, the subject goods should be classified as 
nonornamented pursuant to the following provision: 


Other women’s, girls’, or infants’ wearing apparel, not 
ornamented: 
Of man-made fibers: 
Knit: 
Blouses, body suits and body shirts, shirts, and 
sweaters ‘ 


Shirts: 
* * 


* * * * * 


* * * * * 


Other: 
Item 383.80 Girls’ and infants’ 21¢ per lb. + 
32.5% ad val. 


IssuE PRESENTED 


Is the warm-up suit ornamented within the meaning of Schedule 
3, TSUS, by the presence of a Nike trademark embroidered on the 
chest portion of the garment? 


DISCUSSION 


This Court has had recent occasion to discuss the legal standards 
for classifying textile features as ornamental. See Gelmart Indus. v. 
United States, 11 CIT ——, Slip Op. 87-12 (Feb. 3, 1987); Generra 
Sportswear Co. v. United States, 10 CIT——, Slip Op. 86-133 (Dec. 
16, 1986). Accordingly, the applicable principles are only briefly re- 
viewed for the purposes of this opinion. 


A. Decorative Effect 

The bipartite test outlined in United States v. Endicott Johnson 
Corporation, 67 CCPA 47, C.A.D. 1242, 617 F.2d 278 (1980), directs 
the Court to consider initially whether the feature at issue imparts 
“no more than an incidental, decorative effect”. Endicott Johnson, 
67 CCPA at 50, 617 F.2d at 281. Regardless of any functional pur- 
pose, only those features that “in fact serve[ ] to provide a decora- 
tive effect” fall within the definition of ornamentation. Blairmoor 
Knitwear Corp. v. United States, 60 Cust. Ct. 388, 393, C.D. 3396, 
284 F. Supp. 315, 318 (1968). 

It is beyond dispute that ordinarily tariff terms are interpreted 
according to their common and commercial meaning, which are pre- 
sumed to be identical. Nippon Kogaku (USA), Inc. v. United States, 
69 CCPA 89, 92, App. No. 81-29, 673 F.2d 380, 382 (1982). Further, 
while testimony of witnesses may provide guidance, it remains the 
province of the court to ascertain the meaning of such terms. See 
Absorbo Beer Pad Co. v. United States, 30 CCPA 24, 30, C.A.D. 209 
(1942); United States v. Florea & Co., 25 CCPA 292, 296, T.D. 49,396 
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(1938). “The word ‘ornament’ has customarily been construed in ac- 
cordance with its dictionary meaning, to embrace that which en- 
hances, embellishes, decorates, or adorns.” Blairmoor, 60 Cust. Ct. 
at 395, 284 F. Supp. at 320. In the instant case, it is clear that the 
embroidered trademark ornaments the warm-up suit. The Nike logo 
appears either in blue or pink raised stitches in sharp contrast to 
what is otherwise a plain, gray background. Compare Endicott 
Johnson, 67 CCPA at 49, 617 F.2d at 281 (white stitching on white 
sneakers held not to be decorative) with Colonial Corp. v. United 
States, 62 Cust. Ct. 502, 503-04, C.D. 3815 (1969) (double row of red- 
dish stitching on denim jeans held to be decorative). The insignia 
adorns the garment in a mannner that “conforms to ordinary con- 
cepts of ornamentation.” Brittania Sportswear v. United States, 5 
CIT 212, 214 (1983). This is confirmed by the persuasive testimony 
of defendant’s witness, Mr. Irwin A. Kahn, Dean of Business and 
Technology at the Fashion Institute of Technology in New York 
City, who was designated an expert in the wearing apparel indus- 
try. He testified that the insignia “stands out from the shirt and 
makes it more decorative.” Trial Transcript at 151-52 (hereinafter 
“Tr. at ——”). Viewing the cold record in its entirety, the Court con- 
cludes that plaintiff has failed to prove, by a preponderance of the 
credible evidence, that the insignia is only incidentally decorative.” 


B. Functionality 


The more substantial question in the case at bar relates to the 
second prong of the aforementioned Endicott Johnson test, which 
mandates consideration of whether a given feature is primarily 
functional or ornamental.’ Endicott Johnson, 67 CCPA at 50, 617 
F.2d at 281. Those decorative features which are primarily function- 
al are classified as nonornamental. Functional textile features have 
been described as those serving a significant purpose with respect to 
the character, construction, or manufacture of an article. Endicott 
Johnson, 67 CCPA at 51, 617 F.2d at 282. It is functional capability, 
together with the appropriateness of that function to the garment, 
which determines whether or not the feature is functional. Ferris- 
wheel v. United States, 68 CCPA 21, 25, C.A.D. 1260, 664 F.2d 865, 
867 (1981). 

The feature at issue is a registered trademark. Plaintiffs Exhibit 
3. It is agreed by the parties that the trademark serves no indepen- 
dently quantifiable function with regard to the performance of the 
article as an item of wearing apparel. Tr. at 25, 61. For example, it 
does not improve the fit, nor strengthen the garment. Plaintiff ar- 


2 The Court is not persuaded by the testimony of plaintiff's witnesses on this issue. Additionally, while there was some 
testimony that, in a purely subjective sense, the logo was not considered aesthetically attractive, Tr. at 24, 55, plaintiff's 
witnesses blurred what should be separate inquiries into decorativeness and functionality by indicating that the feature’s 
allegedly functional nature rendered it not decorative. See, e.g., Tr. at 38, 55. This is particularly obvious from the testimo- 
ny of Mr. Julius R. Lunsford, Jr., a trademark attorney with no particular expertise involving wearing apparel. He appar- 
—_ = would evaluate decorativeness i in terms of whether or not a given design was a registered trademark. See, e.g., Tr. at 

23 (Decoration is adornment as distinguished from trademark), 133-35 (feature ornamental if it doesn’t identify the 
ccema or serve as trademark of another article). 

3 It is necessary to consider the question of functionality given the determination as to decorativeness. Cf. Endicott John- 
son, 67 CCPA at 50, 617 F.2d at 281 (where feature is only incidentally decorative, proof of functionality not required); 
Generra Sportswear Co., Slip. Op. 86-133 at 7. 
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gues, however, that the presence of the trademark serves, inter alia, 
as a form of corporate identification and enhances the saleability of 
the merchandise. Plaintiff's Post-Trial Brief at 45. See generally 3 
L. ALTMAN, CALLMANN UNFAIR COMPETITION, TRADE- 
MARKS & MONOPOLIES § 17.01 at 2 (4th ed. 1983) (three basic 
trademark purposes: indicator of origin or ownership, guarantee of 
consistent quality, medium of advertisement). It was explained at 
trial that Nike promotes its trademark a great deal through adver- 
tising. An extensive effort is made to identify the name Nike with 
celebrated athletes and with the concept of athletic prowess. Tr. at 
19, 51-52, 56. Plaintiffs witness, Ms. Laurie Gribling, a former em- 
ployee of Nike, and designer of the subject garments, explained the 
role of the Nike logo in the following colloquy: 


. (Mr. O’Hara) If the logo were removed, how would that 
change the garment? 


A. (Ms. Gribling) It would not change the function of the gar- 
ment; it would change, I think, the character of the garment. 


Q. (Mr. O’Hara) In what respect? 


A. (Ms. Gribling) Well, you can walk into many stores and see 
this same garment without that logo there. I think that putting 
that logo on the garment gives it a character that isn’t there 
without the logo, that’s why Nike spent all the millions of dol- 
lars they have with the advertising campaigns that they have 
done. I think that to a consumer that logo does change the 
character of the garments. It doesn’t change the function. It 
makes them associate themselves with the athletes that they 


have seen wearing these kinds of things, and that is the reason 
that the—that’s how it changes the character. 


Tr. at 25-26. 

The trademark, prominently displayed in color on the chest por- 
tion of the garment, identifies the garment as one produced under 
license from Nike, concomitantly evoking the perceptions engen- 
dered in potential purchasers by Nike’s extensive marketing pro- 
gram. It also informs others of the consumer’s decision to purchase 
a product bearing the Nike insignia. Plaintiff suggests that “i]t 
would be absurd to argue that unbranded merchandise is of the 
same character as merchandise carrying the brand or trademark of 
a well established product source.” Plaintiff's Post-Trial Brief at 46. 
Thus, it is the change in the product’s character which, in plaintiffs 
view, qualifies the use of the trademark as functional within the 
standard developed in Endicott Johnson. 

The Court holds that in the instant case the embroidered trade- 
mark is ornamentation. The mark has no objectively demonstrable 
effect with regard to the garments. The effect of the trademark is 
based entirely on a perception cultivated in the minds of consumers 
through advertising. Tr. at 61. Indeed, it is difficult to distinguish 
the “function” performed by the trademark from that performed by 
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features which are admitted to be ornamentation. Ms. Gribling tes- 
tified on direct examination that the use of the trademark on the 
warm-up suits was not decoration and was “strictly for corporate 
identification.” Tr. at 24. On cross-examination, Ms. Gribling was 
shown a catalogue entitled “NIKE FALL ’83 SPORTS APPAREL,” 
which contains photographs of models wearing sportswear with the 
Nike insignia. Plaintiffs Exhibit 5. One photograph depicted a child 
wearing a warm-up suit. On the sleeve appeared the word “Nike” in 
large white lettering against a red background. Ms. Gribling testi- 
fied that this use of the word was decorative, even though the use of 
the trademark on the chest portion was, in her view, functional. Tr. 
at 35-38. The Court can discern no material difference between the 
two uses of the name Nike.‘ There is no evidence to indicate that 
the allegedly functional use of the corporate name (appearing as a 
trademark on the chest area) alters the character of the garment in 
a different fashion than the admittedly decorative use of that same 
name (appearing on the sleeve). In other words, any good will asso- 
ciated with the name Nike is conveyed equally in both cases. 

Plaintiff's assertion that consumers rely on the visibility of the 
trademark to ensure that they are getting genuine Nike goods is 
undermined by the fact that textile fiber products are required to 
contain a product label, usually placed in the neck area, indicating 
the manufacturer. 15 U.S.C. § 70b(b)(3) (1982). This label is in fact 
more informative than the trademark, since Nike, like many other 
trademark owners, licenses the use of its name on a variety of goods 
which it does not actually manufacture. Tr. at 152. Against this 
background, it becomes obvious that the prominent display of the 
trademark serves only to reveal to others that a consumer chose to 
purchase a garment ornamented with the Nike insignia. In the 
words of plaintiff's witness Mr. Guy B. Day, who formerly developed 
advertising campaigns for Nike: “It’s essentially an ego thing * * *. 
That says something about the wearer; to those who look at the 
wearer.” Tr. at 53. 

Defendant’s witness Mr. Kahn offered largely unchallenged’ testi- 
mony contradicting plaintiff's contentions. He explained that corpo- 
rate logos are frequently used as ornamentation. Tr. at 156, 164. In 
particular, the trademark appearing on the subject garments is or- 
namental. Tr. at 151-52, 165. Based on his knowledge of the wear- 
ing apparel industry, the embroidered insignia in this case would be 
~4Ms. Gribling proffered the following unconvincing distinction: 

Q. (Mr. Maxwell) Why do you believe the “Nike” is decoration, that’s on the sleeve? 

A. (Ms. Gribling) Because it’s done in a different way than the corporate logo. It’s done for aesthetics there. 
Tr. at 37. At best, this demonstrates the intention to achieve a different effect. It in no way proves that such is the actual 
effect on the merchandise. See Gelmart Indus. v. United States, Slip. Op. 87-12 at 8 (citing Excelsior Import Assocs. v. Unit- 
ed States, 79 Cust. Ct. 144, 148, C.D. 4726, 444 F. Supp. 780, 783 (1977), aff'd per curiam, 66 CCPA 1, C.A.D. 1212, 583 F.2d 
513 (1978)); Baylis Bros. v. United States, 60 Cust. Ct. 336, 341, C.D. 3383, 282 F. Supp. 791, 796 (1968), aff'd, 56 CCPA 1165, 
CA.D. 964, 416 F.2d 1383, reh’g denied, 56 CCPA 115 (1969). 

5 Cross-examination of Mr. Kahn consisted essentially of probing his understanding of the term ornamental and re- 
vealing that he had not been employed in the advertising business, and had not personally dealt in Nike brand merchan- 
dise at the wholesale level. In addition, Mr. Kahn said that he had conducted some investigation into the field of trade- 
marks in connection with his duties as a professor but acknowledged that he was not an expert in that area. Tr. at 166-68. 


The Court, having carefully considered the testimony given at trial and having thoroughly reviewed the trial transcript, 
finds Mr. Kahn to be a highly credible witness with broad knowledge of the wearing apparel industry. 
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considered nonfunctional since it has no measurable impact with 
regard to actual use of the garment. Tr. at 144-45, 165. Finally, Ni- 
ke’s marketing efforts aimed at building a psychological link be- 
tween the product and athletic accomplishment is consistent with 
the manner ornamentation is frequently employed. Tr. at 152. 

While the instant question is one of first impression,® considera- 
tion of decisions construing provisions of prior tariff acts reveals no 
conflict with this Court’s decision. In Koscherak v. United States, 98 
F. 596 (2d Cir. 1899), the court considered the classification of a 
glass bottle containing the figure of a woman and the words “Hyge- 
ia” and “Trade-Mark” above a scrolled base imprinted with the 
name and address of the bottler. Jd. at 597-98. The court affirmed a 
lower court decision that the bottle was ornamented.’ More signifi- 
cantly, the Second Circuit panel noted that the design was no less 
ornamental “because it happens to be a trade-mark.” Id. at 600.° 
The Board of General Appraisers, the administrative predecessor to 
the Customs Court, has also held that a trademark may serve to 
decorate a given article. In re Utard, 27 Treas. Dec. 399, 401, T.D. 
34,888 (1914). Utard dealt with the classification of detachable met- 
al caps designed as screw covers for sprinkler tops used on bottles. 
The caps were embossed with a design representing a basket filled 
with flowers, which was a registered trademark of the importer of 
the merchandise. The goods were properly classified under a provi- 
sion for “decorated bottle caps” and in so holding, the Board specifi- 
cally noted the importer’s argument that “the figure or design in 
question having been shown to be a trademark can not [sic] also be 
held to be a decoration * * *.” Id. at 400. See also In re Utard, 3 
Treas. Dec. 800, T.D. 22,503 (1900), aff'd, 124 F. 997 (C.C.S.D.N.Y. 
1903), aff'd per curiam, 128 F. 422 (2d Cir. 1904) (involving identical 
merchandise and reaching similar result without express discussion 
of trademark issue). 

The decision in Utard also cites, apparently with approval, deci- 
sions of the Court of Customs and Patent Appeals holding that 
trademarks may be decorative in character. In Richard & Co. v. 
United States, 4 Ct. Cust. App. 359, T.D. 33,533 (1913), the court re- 
marked that trademarks are sometimes “elaborate and ornamen- 
tal” devices. Id. at 362. The court in United States v. Bernard, 
Judae & Co., 4 Ct. Cust. App. 403, T.D. 33,841 (1913), held that 
white china plates imprinted with two concentric circles within 


§ In Uniroyal, Inc. v. United States, 9 CIT 187, Slip. Op. 85-43 (Apr. 5, 1985), the court held that a sneaker is ornamented 
by the presence of a colored patch, printed with the brand name “Pro-Keds,” and placed on the ankle area. The court con- 
sidered, but was not persuaded by, evidence that the patch strengthened the underlying fabric, and both protected and sup- 
ported the wearer’s ankle. The parties apparently did not raise, nor did the court discuss, the issue of the functionality of 
the brand name. 

7 The court also reviewed the classification of other bottles etched with the name and address of the bottler and the 
words “This siphon not to be sold.” Koscherak, 98 F. at 599. As to this merchandise, the decision of the lower court was re- 
versed since these bottles were not ornamented or decorated by the writing. This Court considers the instant merchandise 

ble from that held not ornamented in Koscherak. In any event, that portion of the decision has no bear- 


readily di 
ing on the Koscherak court’s treatment of the trademarked 
The court in Morton v. United States, 54 Cust. Ct. 107, C.D. 2516 (1965), held that knives, containing writing as well as a 
“Deltawing design” which was not a trademark, were ornamented. Jd. at 111. That decision, given its facts, does not control 
the result in the case at bar. The court, in reaching its result, approvingly discussed the Koscherak opinion and made the 
following cryptic observation: “It is also interesting to note that the court [in Koscherak] reached its conclusion as to the 
second bottle, despite the fact that the ornamental design was also a trademark.” Id. 
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which appeared the manufacturer’s trademark were “decorated 
china.” The court expressly stated that “[t]he design is so placed 
and printed as to be attractive in color and design, and become as 
well as a trademark a matter of adornment or decoration.” Id. at 
403. 

In sum, as the foregoing cases demonstrate, a trademark may be 
displayed upon an article in such fashion as to become primarily 
decorative. Moreover, that a trademark may be said to serve the 
“function” of identifying the source of goods or that an “ornamen- 
tal” design is not trademarkable does not prevent the trademark 
from being ornamental for tariff purposes. The meaning of a term 
for tariff purposes is not controlled by a definition provided by stat- 
utes, regulations, or case law involving non-tariff matters. See Todd 
Shipyards Corp. v. United States, 791 F.2d 164 (Fed. Cir. 1986), aff’g 
on opinion below, 9 CIT 464, 624 F. Supp. 1553, 1555 n.2 (1985) (cit- 
ing Int’l Spring Mfg. Co. v. United States, 85 Cust. Ct. 5, 8, C.D. 
4862, 496 F. Supp. 279, 282 (1980), aff'd on opinion below, 68 CCPA 
13, C.A.D. 1257, 641 F.2d 875 (1981)); Amersham Corp. v. United 
States, 2 Fed. Cir. (T) 33, 728 F.2d 1453 (1984), aff'g, 5 CIT 49, 56, 
564 F. Supp. 813, 817 (1983); South Corp. v. United States, 1 Fed. 
Cir. (T) 1, 8, 690 F.2d 1368, 1375 (1982) (en banc); Pharmacia Labo- 
ratories, Inc. v. United States, 67 CCPA 5, 7, C.A.D. 1235, 609 F.2d 
491, 493 (1979); United States v. Mercantil Distribuidora, S.A., 43 
CCPA 111, 116, C.A.D. 617 (1956). 

Nor does the decision in Endicott Johnson demand a contrary re- 
sult. In the course of explicating its definition of functionality, the 
Endicott court offered examples of “significant purposes” that 
would qualify the stitching at issue therein as functional. These in- 
cluded: “strengthening the material, enabling the manufacture [sic] 
to produce the product more efficiently or cheaper, or producing a 
better product.” Endicott Johnson, 67 CCPA at 51, 617 F.2d at 282. 
There is no evidence that the instant trademark produces a 
changed—much less a better—product. Viewed in the most 
favorable light, the testimony adduced on behalf of plaintiff shows 
only that consumers may associate the trademark with certain de- 
sirable qualities of athletic achievement. As noted previously, the 
feature here has not been shown to perform any differently than 
ornamentation. 


CONCLUSION 


Plaintiff has failed to prove that, in terms of common or trade 
meaning, the warm-up suit would not be considered ornamented by 
the trademark. Defendant has demonstrated, despite the fact that it 
has no burden to do so, 28 U.S.C. § 2639(a)(1) (1982), that in the 
wearing apparel industry, the subject garments would be considered 
ornamented, and any functional characteristics associated with the 
trademark are incidental to the ornamental nature of the feature. 
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Hyunpa! Pire Co., Lrp. Pusan Pire Co., Ltp., AND Korea STEEL Pipe Co., 
Lrp., PLAINTIFFS v. U.S. DEPARTMENT OF COMMERCE AND THE UNITED 
STATES, DEFENDANTS, AND STANDARD PIPE SUBCOMMITTEE OF THE CoMMIT- 
TEE ON PIPE AND TUBE IMPORTS, INTERVENOR-DEFENDANT 


Court No. 87-03-00535 


MEMORANDUM AND ORDER 

[Plaintiffs’ application for preliminary injunction granted.] 

(Dated April 1, 1987) 

Mudge Rose Guthrie Alexander and Ferdon (Donald B. Cameron, Jr., Julie C. Men- 
doza and Christopher F. Corr) for the plaintiffs. 

Richard K. Willard, Assistant Attorney General; David M. Cohen, Director, Com- 
mercial Litigation Branch, Civil Division, U.S. Department of Justice (Velta A. Meln- 
brencis); and Office of the Deputy Chief Counsel for Import Administration, U.S. De- 
partment of Commerce (Leila Afzal) for the defendants. 


Schagrin Associates (Roger B. Schagrin and Paul W. Jameson) for the intervenor- 
defendant. 


Aquino, Judge: This action raises issues of unusual sensitivity, 
including the propriety of judicial intervention in on-going adminis- 
trative proceedings, protection of confidential information, effective 
assistance of counsel in the absence of access to such information 
and the interaction of attorneys in zealously representing the com- 
peting interests of their clients. 


BACKGROUND 


On July 9, 1986, the International Trade Administration, U.S. De- 
partment of Commerce determined to initiate a review pursuant to 
19 U.S.C. § 1675 of certain circular welded carbon steel pipes and 
tubes from Korea, Investigation No. A-580-007, 51 Fed. Reg. 24,883. 
Thereafter, the Department presented questionnaires to the Hy- 
undai Pipe Co., Ltd., the Pusan Steel Pipe Corporation and the Ko- 
rea Steel Pipe Co., Ltd., each of which apparently has provided re- 
sponses, including commercially-sensitive information. 

In December 1986, counsel for the petitioners below had request- 
ed release of those responses in full, subject to an administrative 
protective order (“APO”). The respondents’ attorneys sent a letter 
to Commerce dated January 5, 1987 objecting to release of their 
confidential information for the following reasons: 


It is our understanding that counsel for petitioners, in an 
[other] antidumping investigation * * * may have violated the 
terms of the APO and disclosed confidential information. We 
are not aware of any sanctions that have yet been applied to 
counsel. 

Given this situation, counsel for petitioner should, at the very 
least be required to make a compelling case for why release of 
confidential information is required and why non-confidential 
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summaries are inadequate. Secondly, the Department must se- 
riously weigh counsel’s past conduct against the counsel’s need 
for the information—i.e. counsel should not be granted auto- 
matic access to confidential data under APO simply because 
they have requested it. 

inally, until the Department makes a final ruling and ad- 
ministers sanctions for any previous violation which may have 
occurred, counsel should be denied access to further confiden- 
tial information until the pending dispute is finally resolved.! 


In a letter? apparently sent March 4, 1987, Commerce notified the 
respondents of its decision to release their confidential information 
to the petitioners’ counsel. A copy of a “recommendation memoran- 
dum” accompanied the letter which stated, in part: 


The Department has not yet completed its investigation into 
the alleged violation. Therefore, we have no basis for not releas- 
ing the proprietary information under APO.’ 


This action was then commenced, praying, in part, for a perma- 
nent injunction “restraining the defendants from disclosing busi- 
ness proprietary information submitted by plaintiffs until Com- 
merce makes a final determination in accordance with law con- 
cerning APO violations”. Verified Complaint, para. 24(b). A tempo- 
rary restraining order and a preliminary injunction were also re- 
quested. Orders have been entered, temporarily restraining the de- 
fendants from disclosure,* and a hearing was held on plaintiffs’ ap- 
plication for a preliminary injunction on March 23, 1987. 


DIscussiON 


The essence of defendants’ opposition to this application is as 
quoted above, namely, until the Department completes its investiga- 
tion, it perceives no basis to withhold plaintiffs’ secrets. They do not 
contest this court’s jurisdiction, whether based specifically on 28 
U.S.C. § 1581(i)(2) or (i)(4), but they also do not offer any timetable 
for completion of the investigation. Their perception as to jurisdic- 
tion is sound, while their sense of the stakes herein is mystifying. 

To begin with, whether or not disclosure publicly of protected, 
confidential information occurred some 15 months earlier in the 
other proceeding before Commerce, none of the parties at the 
March 23 hearing dispelled the cloud that has arisen in this re- 
gard.® Indeed, a judge of this Court of International Trade has 
reached a disturbing conclusion on the matter in an unpublished 
opinion dated December 17, 1986 in an action, CIT No. 
86-04-00482, raising the same issue presented here. Moreover, 
some eleven months earlier in yet another action based on the iden- 
~T Exhibit C to Verified Complaint. Exhibits E, F and G to plaintiffs’ pleading relate to the alleged violations of the protec- 
tive order in the other dumping investigation. 

2 Exhibit A to Verified Complaint. 

3 Id. The memorandum also indicates that the petitioners’ counsel made a satisfactory demonstration of need for access 
to the disputed information. 

4 The plaintiffs, have posted security in conformity with CIT Rule 65(c). 


5 Compare, e.g., Verified | Complaint, para. 17 and Exhibits E, F and G thereto with transcript of proceedings on March 23, 
1987 (hereinafter cited as “March 23 Tr.”] passim. 
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tical issue, to wit, CIT No. 86-04—00451, the court entered an order 
stating: 


* * * Commerce has not promulgated procedures for resolving 
allegations of violation of APOs, although Commerce has indi- 
cated that it is in the process of gases | for issuance of such 
guidelines. In the absence of such guidelines, the court finds 
that in order to prevent irreparable harm to plaintiff, Com- 
merce must be directed to act as expeditiously as possible to re- 
solve any allegations of violation of this APO and to impose 
sanctions if appropriate. So ORDERED. 


Apparently, rather than comply with this direction to act expedi- 
tiously to resolve the allegations of breach of confidence, the De- 
partment has promulgated extensive Procedures for Imposing Sanc- 
tions for Violation of an Antidumping or Countervailing Duty Pro- 
tective Order.® Besides filling the void found by the court to exist, 
supra, these regulations may well satisfy the Administrative Proce- 
dure Act, 5 U.S.C. § 551 et seg., and provide counsel caught in a di- 
lemma of the kind now before the court with guidelines as to what 
to expect. In fact, there is some indication, though not clearly ar- 
ticulated at the March 23 hearing, that Commerce and the attor- 
neys in question are already intertwined in this new regime. How- 
ever, at the hearing, there was an inability or an unwillingness to 
state how much additional time is required for the Department to 
reach a final decision as contemplated by section 16 of the Proce- 
dures, although this court is not persuaded that a considerable, ad- 
ditional amount should be necessary. At least, no facts tending to 
support a contrary finding have been adduced. 

Rather, the defendants rest their opposition on a number of argu- 
ments, some of which have basis in theory or in fact. For example, 
the accused attorneys “are likely to take extreme precautions to 
protect the proprietary information which is disclosed to [them] 
under another APO and to utilize the information only for the spe- 
cific purposes contemplated by the APO in order not to prejudice 
the results of the investigation.” Defendants’ Memorandum, p. 4. 
Secondly, there is no allegation that those lawyers have violated 
protective orders in any other proceedings that have brought them 
before the Department.’ Another argument is that “counsel have 
demonstrated need for access to the proprietary information.®”’ 
Fourth, the protective order they have signed below contains the 
“specific admonition that its breach would lead to referral to the 
ethics panel of the appropriate bar associations’”® and would subject 


§ See Defendants’ en in Opposition to Plaintiffs’ Motion for Preliminary Injunction [hereinafter cited as “De- 
fendants’ Memorandum”), Exhibit B. 
7 See id. at 5, n. 3. oe t to Defendant-Intervenor’s Opposition to Motion for Preliminary Injunction lists those 


proceedings. 

8 Defendants’ Memorandum, p. 7. The best evidence of this is plaintiffs’ refusal to withdraw, as Commerce —_ on 
March 4, 1987 [see Exhibit A to Verified Complaint], the information sought to be protected. See March 23 Tr. at 24-26. 
ee Hike tape — consider this data crucial to the Department’s dumping analysis, ergo the petitioners’ views thereon 
are 

s Defendants’ Dita p. 7, n. 4. 
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them to appropriate sanctions. In other words, ““Commerce has ade- 
quate sanctions to protect the information from disclosure”. Id. at 7. 
Whatever the degrees of truth of those arguments, they skirt the 
problem the plaintiffs face, namely, the sharing with Commerce of 
their commercial secrets in the interest of intelligent analysis and 
fair enforcement of the trade laws but without firm expectation 
that utmost efforts will be undertaken to safeguard this informa- 
tion. That is, while there is little doubt that administration of those 
laws places a heavy burden on Commerce, the passage of 15 months 
and two lawsuits, coupled with a just-trust-us stance in this action, 
give rise to serious doubt now as to the Department’s commitment 
to the appearance of concern for the preservation of confidentiality. 
This apparent attitude is surprising since it was only with pas- 
sage of the Trade Agreements Act of 1979 that Congress, in enact- 
ing section 777(c) thereof, specifically authorized the disclosure, 
though limited, of the kind of information at issue herein. Indeed, 
notwithstanding this provision for “limited disclosure of certain 
confidential information”, Commerce has opposed such disclosure 
on the ground 
that future antidumping and countervailing duties investiga- 
tions may be impeded because foreign producers will be reluc- 
tant to disclose information under the cloak of confidential 
treatment where the confidentiality promise is _ readily 
sidestepped 


Monsanto Industrial Chemicals Co. v. United States, 6 CIT 241, 242 
(1983). In that case, the court affirmed the Department’s decision 
not to grant access to certain confidential information on the follow- 
ing ground: 
*** Release of such requested sensitive confidential docu- 
ments at the primary stage of an investigation * * * surel 
dampens the propensity of foreign producers to divulge confi- 
dential information in future trade cases. The overall domestic 
public interest is thereby placed at a distinct disadvantage in 
a wrongs caused by foreign trade predators. 6 
at ‘ 


Similarly, the court in Akzo N.V. v. U.S. International Trade Com- 
mission, 808 F.2d 1471, 1483 (Fed.Cir. 1986), recognized that 


in order to discharge its statutory responsibilities within the 
strict statutory time limits, the Commission is heavily depend- 
ent on the voluntary submission of information. Disclosure of 
sensitive materials to an adversary would undoubtedly have a 
chilling effect on the parties’ willingness to provide the confi- 
dential information essential to the Commission’s fact-finding 
processes. 


Clearly, this reasoning applies equally to access decisions made by 
the International Trade Administration. 

Akzo sustained the Commission’s decision not to grant adversary 
management and in-house counsel access to confidential business 
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information. Of course, there are innumerable cases involving inter- 
national trade and other areas of the law where courts have exer- 
cised caution when confronted with demands for disclosure of such 
information. See, e.g., A. Hirsh, Inc. v. United States, 11 CIT ——, 
Slip Op. 87-35 (March 27, 1987), and the cases cited therein. 

The issues of confidentiality resolved by those decisions, however, 
were directly before the respective courts. That is not true here. 
Rather, Commerce has the responsibility to police its protective or- 
ders, and, as with other matters within its competence, its judgment 
is entitled to deference. Cf. Smith-Corona Group v. United States, 
713 F.2d 1583 (Fed.Cir. 1983). Nevertheless, this court has jurisdic- 
tion over this action, an issue the Department does not contest, 
nor does it contend that the plaintiffs have failed to exhaust their 
administrative remedies. 

Instead, the defendants challenge plaintiffs’ ability to obtain a 
preliminary injunction, based as it must be on the four traditional 
criteria for grant of such extraordinary relief set forth, for example, 
in S.J. Stile Associates Ltd. v. Snyder, 68 CCPA 27, 30, C.A.D. 1261, 
646 F.2d 522, 525 (1981), to wit: 


* * * (1) A threat of immediate irreparable harm; (2) that the 
public interest would be better served by issuing than by deny- 
ing the injunction; (3) a likelihood of success on the merits; and 
(4) that the balance of hardship on the parties favored 
appellant. 


Clearly, the plaintiffs are faced with a threat of immediate" irrep- 
arable harm. Not only is the revelation of a secret an irrevocable 
act, but this and other courts have concluded that any rights of a 
party injured by either advertent or inadvertent use of confidential 
information in violation of a protective order could not redress that 
particular, irreparable harm. See, e.g., A. Hirsh Inc. v. United 
States, Slip Op. 87-35 at 6, citing Akzo N.V. v. U.S. International 
Trade Commission, 808 F.2d at 1483. Thus, while it may prove to be 
true that the accused attorneys are no more fallible nor less trust- 
worthy than others bearing the burden of trust in dumping proceed- 
ings before the Department, the court finds that sufficient uncer- 
tainty currently exists to constitute a threat. 

Certainly, caution must be, and is, the guidepost in dealing both 
with sensitive information and the sensitivities of those who obtain 
access to it. Perhaps caution has led Commerce to prolong its con- 
sideration of the alleged violations. But in taking its time to deal 
with the lawyers in question, the Department cannot act in haste to 
disclose the other side’s secrets. That is, to reveal them on the 
ground that the “Department has not yet completed its investiga- 
tion” by now has the appearance of action arbitrary, capricious, and 
an abuse of discretion within the meaning of 5 U.S.C. § 706, and the 


10 10 See, e.g., Sacilor, Acieries et Laminoirs de Lorraine v. United States, 3 CIT 191, 542 F.Supp. 1020 (1982); Arbed, S.A. 
v. United States, 4 CIT 132 (1982). 

11 Commmerce’s letter, Exhibit C to the Verified Complaint, offered the plaintiffs just two days within which to decide to 
withdraw their confidential data. 
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court is thus unable to conclude that there is little or no likelihood 
that the plaintiffs will succeed on the merits. 

Furthermore, some courts have held that, although the extraordi- 
nary remedy of a preliminary injunction is not available unless the 
moving party’s burden of persuasion is met as to all four of the 
above factors, the showing of likelihood of success on the merits is 
in inverse proportion to the severity of the injury the moving party 
will sustain without injunctive relief, i.e, the greater the hardship 
the lesser the showing. See Ceramica Regiomontana, S.A. v. United 
States, 7 CIT 390, 395, 590 F.Supp. 1260, 1264 (1984); American Air 
Parcel Forwarding Company, Ltd. v. United States, 1 CIT 293, 300, 
515 F.Supp. 47, 53 (1981).!2 Viewed in this light, the plaintiffs assur- 
edly qualify for the relief they request, based on the two “critical 
factors” indicated. Id. 

Of course, whatever the relationship of the factors, each must be 
satisfied by an applicant. Here, the overriding public interest is fair 
and efficient enforcement of the trade laws of the United States. In- 
herent in this interest, as indicated above, is an ability of Com- 
merce to obtain meaningful business data, much of which are confi- 
dential, from domestic and foreign enterprises alike. If either side 
develops doubts about the mechanism for protecting its property 
rights, which is allegedly the case here, the Department’s task be- 
comes much more difficult, and the public interest suffers. The 
mere existence of this action has an impact which doubtless will 
transcend not only this interim disposition but its ultimate resolu- 
tion. Indeed, the suit appears to be an outgrowth of the two earlier 
suits involving different litigants but the identical, troubling issue, 
which has been left unresolved. 

To the extent that the plaintiff enterprises have ordained the 
commencement of this action’, it is understandable. The court can- 
not, and therefore does not, conclude from the record before it that 
this suit has been brought by their counsel for unacceptable reasons 
of harassment and embarrassment," for which there are appropri- 
ate sanctions. Whatever plaintiffs’ motivation, a cloud hangs over 
the heads of the accused attorneys, and expeditious resolution of 
the charges is thus clearly in their professional interests. 

In sum, both the public and the professional interests tilt in favor 
of rapid removal of this cloud, with disclosure of the confidential in- 
formation held in abeyance. This is all the relief plaintiffs’ applica- 
tion seeks, and the court concludes that the public interest would be 
better served by granting than by denying it. 

“12 Another formulation has been set forth in cases like Texaco Inc. v. Pennzoil Company, 784 F.2d 1133, 1152 (2d Cir. 
1986), appeal argued, 55 U.S.L.W. 3511 (U.S. Jan. 12, 1987) (No. 85-1798), as follows: 
og howtng Sveponsbie hanes cod 0) elem setbente eonean te tao mnie on Gh colaciecle otteen exemicanyinaae 
the merits to make them a fair ground for litigation plus a balance of hardships tipping decidedly in the plaintiff's 
favor * * *. The effect of the grant or withholding of such relief upon the public interest must also be considered. 
{emphasis in original; citations omitted] 
18 Cf, March 23 Tr. at 14. 


14 Were it otherwise, it could raise questions as to whether counsel has soma with Canon 7 of the Lawyer’s Code of 
Professional Responsibility, and all of its ramifications, in commencing this acti 
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Indeed, grant of this relief will have the effect of leaving the mat- 
ter squarely where it belongs—in the hands of Commerce, albeit 
preliminarily enjoined from extending plaintiffs’ confidential data 
to the petitioners’ counsel. It was they who filed a request on Sep- 
tember 25, 1985 for review pursuant to section 1675", but it was not 
until July 9, 1986 that the Department initiated that review. See 51 
Fed.Reg. 24,883 (July 9, 1986). The notice expresses an intent of is- 
suing final results by July 31, 1987.1° These facts, coupled with the 
amount of time which has elapsed since Commerce could have and 
should have commenced its investigation of the attorneys in ques- 
tion, tip the delicate balance of hardships toward the plaintiffs. 
Moreover, while the time could come when the petitioners would be 
advised to retain new attorneys, that moment does not appear near 
at hand. And such a contingency could completely dissipate with 
the rendering of a final decision by Commerce. 

* * * * * * * 

Now, therefore, in view of the foregoing, it is 

ORDERED that the defendants and their officers, employees, agents, 
servants, sureties and assigns be, and they hereby are, enjoined 
from disclosing to the petitioners’ counsel in Investigation No. 
A-580-007 business proprietary information submitted by the 
plaintiffs therein until such time as the U.S. Department of Com- 
merce or its officers, employees, agents or servants have rendered a 
final decision within the meaning of section 16 of its Procedures for 
Imposing Sanctions for Violation of an Antidumping or Counter- 
vailing Duty Protective Order as to alleged administrative-protec- 
tive-order violations by those counsel in Investigation No. 
A-549-502; and it is further hereby 

ORDERED that the plaintiffs post security in the amount of $10,000 
on or before the close of business on April 8, 1987. 


(Slip Op. 87-40) 
SAMUEL BRILLIANT Co., PLAINTIFF v. UNITED STATES, DEFENDANT 


Court No. 83-09-01351 


Before DiCar1o, Judge. 


Plaintiff challenges the appraisement and liquidation of imported rubber boots by 
the United States Customs Service (Customs) on the basis of American Selling Price 
(ASP), 19 U.S.C. § 1402(g) (1976) (repealed 1979). Plaintiff contends that the domestic 
rubber boot used by Customs as a prototype for appraisement is not similar to the 
imported rubber boots for purposes of the statute. 

Held: The domestic prototype relied upon by Customs is similar to the imported 
footwear for purposes of ASP appraisement. 


15 See Defendant-Intervenor’s Opposition to Motion for Preliminary Injunction, 
16 Cf. Philipp Brothers, Inc. v. United States, 10 CIT —, 630 F.Supp. 1317, 1808-24 (1986). 
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[Judgment for defendant. ] 
(Decided April 1, 1987) 


Doherty and Melahn (William E. Melahn) for plaintiff. 
Richard K. Willard, Assistant Attorney General, Joseph I. Liebman, Attorney in 
Charge, International Trade Field Office (Florence M. Peterson) for defendant. 


DiCar1o, Judge: Plaintiff challenges the appraisement and liqui- 
dation by the United States Customs Service (Customs) of imported 
footwear invoiced as Style No. 218PB at $26.84 per pair. The Court 
has jurisdiction under 28 U.S.C. § 1581(a) (1982). The Court holds 
that plaintiff has failed to overcome the presumption of correctness 
that attaches to a Customs determination and affirms the appraise- 
ment and liquidation. 


DIScussION 


Plaintiff contends that Customs appraisement, based on Ameri- 
can Selling Price (ASP), section 402(g), Tariff Act of 1930, as 
amended, 19 U.S.C. § 1402(g) (1976) (repealed 1979), is improper 
since the domestic prototype used by Customs, Servus Rubber Com- 
pany’s (Servus) boot Style No. 25802, is not similar to the imported 
merchandise for the purposes of ASP appraisement. Plaintiff claims 
the imports should have been appraised and liquidated on the basis 
of export value, Section 402(d), Tariff Act of 1930, as amended, 19 
U.S.C. § 1402(d) (1976) (repealed 1979), at $3.80 per pair. 

ASP appraisement is discussed in detail in several prior opinions 
of the Court. See, e.g., Samuel Brilliant Co. v. United States, 9 CIT 
——, Slip Op. 85-41 (April 4, 1985); Academy Broadway Corp. v. 
United States, 9 CIT ——, Slip Op. 85-16 (Feb. 5, 1985); Stride Rite 
Corp. v. United States, 9 CIT ——, 605 F. Supp. 279 (1985), aff'd 
85-2067 (Fed. Cir. Oct. 25, 1985). Essentially, ASP appraisement re- 
quires that the valuation of certain items be based upon the price of 
“like or similar” domestically produced goods, rather than the price 
of the imported item. The purpose of this valuation scheme was to 
protect domestic manufacturers of designated products from foreign 
competition by equalizing cost of production through the applica- 
tion of a duty rate to an adjusted, increased value for the like or 
similar imported product. 

The question presented is whether the imported merchandise is 
similar to the domestic prototype selected by Customs. In answering 
this question, the Court is guided by the four-part test for similarity 
that has evolved from prior cases in which the factors to be consid- 
ered are: (1) similarity of material; (2) adaptability to same use; (3) 
competitive character; and (4) commercial interchangeability. See, 
e.g., Stride Rite, 605 F. Supp. at 282-83; A. Zerkowitz & Co. v. Unit- 
ed States, 58 CCPA 60, 65, 435 F.2d 576, 580 reh’g denied, 58 CCPA 
72, 438 F.2d 1240 (1970), cert. denied, 404 U.S. 831 (1971), dismissed 
on remand, 69 Cust. Ct. 228 (1972). 
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(1) Similarity of the Material 


Both the imported merchandise and the domestic prototype are 
boots made almost entirely of rubber. The domestic prototype has a 
hosiery lining and contains a steel shank. The imported boot also 
contains a steel shank but has a fleece or pile lining. 

Relying on the testimony of its witness, the president of a foot- 
wear import company, plaintiff argues that the domestic boot is 
made of a superior rubber material that is thinner, lighter, more 
supple and more flexible. Plaintiff also suggests that the difference 
in lining precludes a finding of similarity of material. 

Based upon the exhibits and testimony, the Court finds that the 
rubber is of the same or similar quality, that consumers would not 
be able to differentiate between the quality of rubber even if any ex- 
isted and that the difference in lining accounts for much of the dis- 
tinction in flexibility. The Court further finds that the differences 
in lining are not important. It has long been accepted that goods 
may be legally similar for appraisement even though numerous dif- 
ferences exist. See, e.g., Albert F. Maurer Co. v. United States, 51 
CCPA 114, 120, C.A.D. 845 (1964). 


(2) Adaptability to Same Use 


Plaintiff contends that its imported merchandise is suitable for 
use by young boys in snow and ice. Plaintiff emphasizes that its 
boot has an expandable gusset which along with seven eyelets al- 
lows lacing that secures the cloth of the boy’s pants to his leg for op- 
timum cold weather protection against snow and ice. 

In contrast, plaintiff asserts that the domestic prototype is a tubu- 
lar slip-on with only three eyelets at the top, making it less capable 
of securing the cloth of the boy’s pants and less receptive in terms 
of space for thick winter clothing. Plaintiff contends that these dif- 
ferences in design demonstrate that the domestic boot is more suit- 
able as a mud boot for warm, wet weather. Plaintiff also points to 
the initial trial exhibit of a narrow sized Servus boot offered by de- 
fendant and argues that such narrow width is more suitable for fe- 
males rather than young boys. 

The Court finds the minor differences between the two boots in 
style and appearance, such as seven versus three eyelets and ex- 
pandable gusset versus slip-on, do not significantly affect or alter 
the functional design of the boots. As noted above, the boots can be 
legally similar despite differences. Jd. 

Even if the import is better suited for cold weather protection, 
such evidence only reaffirms its adaptability to the same use as the 
domestic prototype, which the Court finds is designed for use by 
young boys in snow and ice. Joint Exhibit 4, a Servus catalogue, de- 
scribes the domestic boot as a “Northerner,” and “insulated pac” 
that “provides warmth and comfort in the coldest weather.” 
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In any event, the Court finds that both boots are adaptable to use 
in warm, wet weather for protection from water and mud, should 
such use be required or desired. Also, the Court finds that the do- 
mestic boot is designed for use by young boys in both narrow or a 
regular width. 


(3) Competitive Character 


Two important aspects of competitiveness for comparison are 
price and place where marketed or sold. With respect to pricing, the 
parties stipulated that the export price of the imported boot is $3.80 
per pair. Testimony reveals that it is sold to retailers by the plain- 
tiff for $10.50 per pair. The domestic prototype costs $18.00 per pair 
to manufacture, and its catalogue lists price to retailers is $28.64 
per pair. 

Plaintiff argues that these price differentials cause a great dispar- 
ity in ultimate purchase price to the consumer, resulting in a lack 
of competitiveness since the consumers of its product make their 
choice in favor of low price. Defendant argues, on the other hand, 
that the primary reason for the disparity in ultimate price is the 
difference in production costs. Defendant contends that the materi- 
als and labor are much cheaper in the country where the import is 
made, especially since such boots require intensive labor involving 
up to twenty people to handwrap the layers of rubber. 

Although plaintiff may be right in its assertion that the consumer 
makes a purchase decision based on price, the Court finds any lack 
of competitiveness that results from such choice under the present 
circumstances arises primarily because of the wide disparity in pro- 
duction costs. As noted at the outset, the purpose of the ASP statute 
was to equalize such disparity in production costs. In light of the 
purpose of the ASP statute, a difference in price in this case does 
not preclude a finding of similarity in competitiveness. 

With respect to the places where the merchandise is marketed or 
sold, plaintiff contends that it targets low to medium income cus- 
tomers and sells its boots in low priced shoe stores, flea markets, 
and low priced wholesale and discount stores. Plaintiff asserts that 
all stores in which it markets the import are in the snow belt of the 
United States. Plaintiff argues that the domestic prototype is sold 
in the farm belt of the United States in farm stores, industrial foot- 
wear and better grade sporting goods stores, and in the “upstairs” 
of department stores. 

The Court has found that the two boots are designed to be used by 
young boys for protection against cold, snow, ice, water and mud. 
The Court is not persuaded by the testimony presented that the do- 
mestic boot is sold in a distinct geographic region referred to as the 
farm belt while the import is sold only in a region known as the 
snow belt. Both boots are sold to young boys or their parents in ar- 
eas in the United States where such protection from the elements is 
needed. 
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Also, defendant’s witness, the president of the shoe company mar- 
keting the domestic prototype, testified that it targets the sale of its 
boots to middle and lower income families. The Court is persuaded 
by the testimony of defendant’s witness and finds that the two boots 
compete in the same market. The Court reasons that the exact type 
of store in which the two boots are sold is not relevant, since the 
parents of young boys have access to a variety of stores and could 
make their purchase at any type of store. The evidence on the 
record does not demonstrate that medium to low income parents 
purchase their children’s shoes only from discount stores rather 
than from what is referred to as the “better” stores nor does the ev- 
idence negate the likelihood that affluent parents purchase shoes 
for their children at bargain stores. The Court is not persuaded that 
a class system exists in the purchasing of rubber boots for children. 


(4) Commercial Interchangeability 


In its evaluation of the first three factors, the Court has found 
that both boots were designed to be worn by young boys for cold or 
wet weather protection. The plaintiffs and the defendant’s witness 
testified that young boys only wear such boots for approximately 
one season, due to their rapid growth, and that parents will only 
purchase one pair of boots of this type for their children. The Court 
is persuaded that either boot would fulfill the needs of the young 
boys for protection from cold or wet weather and the needs of their 
parents to provide such protection. In these respects, the Court 
finds the two boots to be commercially interchangeable. 


CoNCLUSION 


After having considered the relevant facts in light of the control- 
ling factors for determining similarity, the Court concludes that the 
imported merchandise is similar to the domestic prototype for pur- 
poses of ASP appraisement. Plaintiff has failed to overcome the pre- 
sumption of correctness that attaches to Customs determination. 
The Court affirms the appraisement and liquidation of the imported 
footwear by Customs and enters judgment accordingly. 

So ORDERED. 


(Slip Op. 87-41) 


WASHINGTON INTERNATIONAL INSURANCE, Co., PLAINTIFF v. UNITED STATES, 
DEFENDANT 


Court No. 81-12-01678 
Before Re, Chief Judge. 
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MEMORANDUM OPINION AND ORDER OF ASSIGNMENT 


Plaintiff requests trial by jury in this customs case, which challenges a valuation 
determination by the United States Customs Service. Defendant moves to strike 
plaintiffs request, and, in response to defendant’s motion, plaintiff moves before the 
chief judge for reassignment of the case to a three-judge panel. 

Heid: Since this action raises a significant constitutional question and raises is- 
sues which will have “broad or significant implications in the administration or in- 
terpretation of the customs laws,” plaintiff's motion for reassignment of the case to a 
three-judge panel is granted. 

[Plaintiffs motion for the chief judge to designate a three-judge panel is granted.] 


(Dated April 2, 1987) 


Wayne Jarvis, Ltd. (Wayne Jarvis, on the motion); Tribbler & Marwedel (Paul Mc- 
Cambridge, on the motion), for plaintiff. 

Richard K. Willard, Assistant Attorney General; Joseph I. Liebman, International 
Trade Field Office, Commercial Litigation Branch (Nancy E. Reich, on the motion), 
for defendant. 


Re, Chief Judge: Pursuant to the provisions of 28 U.S.C. §§ 
253(c), 255(a) (1982), and Rule 77(d) of the Rules of the Court, plain- 
tiff moves before the chief judge for the reassignment of this action, 
presently assigned to a single judge, to a three-judge panel. 

Plaintiff, Washington International Insurance Company, chal- 
lenges the valuation by the United States Customs Service of white 
feta cheese imported from Cyprus. Customs appraised the merchan- 
dise at full invoice value on the basis of export value, 19 U.S.C. 
§ 1401, and assessed duty of 10 percent ad valorem. Plaintiff con- 
tends that since the merchandise arrived in the United States in a 
“severely deteriorated condition,” it was entitled to duty-free entry 
under item 117.67 of the Tariff Schedules of the United States 
(TSUS). In its suit against the Customs Service, plaintiff has de- 
manded a jury trial. 

On this motion for the designation of a three-judge court, the 
question presented is whether the contentions and reasons urged by 
the plaintiff warrant a finding that the action raises issues which 
justify the reassignment of this action to a three-judge panel. Since 
the chief judge finds that this action raises “issues which will have 
“broad or significant implications in the administration or interpre- 
tation of the customs laws,” plaintiffs motion for a three-judge pan- 
el is granted. 

In this customs valuation case, the Customs Service has assessed 
duties on the imported white feta cheese at 10 percent ad valorem. 
The importer contended that the merchandise was severely dam- 
aged and, therefore, was unsuitable for sale to consumers. Notwith- 
standing that the merchandise was sold at salvage, Customs ap- 
praised the merchandise at its full invoice value. Plaintiff paid the 
duty assessed, and filed a protest contesting the assessment of duty 
by Customs, pursuant to 19 U.S.C. § 1514. Plaintiff's protest was de- 
nied by Customs on the grounds that “no timely claim was made to 
Customs authorities by the importer for a refund of duties paid as 
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required by Customs regulations and law, based on the claim that 
the cheese was spoiled.” 

After the denial of its protest, pursuant to 28 U.S.C. § 1518(a), 
plaintiff commenced this action to challenge the valuation of the 
imported merchandise, and included in its complaint a demand for 
a jury trial. The demand for trial by jury was renewed when plain- 
tiff filed its request for trial. Contending that plaintiff is not enti- 
tled to a jury trial, the defendant objected, and moved that plain- 
tiffs motion for a trial by jury be stricken. Upon defendant’s mo- 
tion to strike, plaintiff brought the present motion for the 
reassignment of the action to a three-judge panel. 

Defendant opposes the motion requesting the reassignment of 
this action to a three-judge panel. Defendant maintains that the is- 
sue raised, that is, whether plaintiff may demand a jury trial in a 
protest action contesting the dutiable value of imported merchan- 
dise, is not a sufficient reason to reassign this action to a three- 
judge panel. Defendant maintains that the right to a jury trial is 
not available in cases brought pursuant to 28 U.S.C. § 1581(a). It 
stresses that, under the doctrine of sovereign immunity, actions 
against the United States are not triable by jury unless permitted 
by a specific constitutional or legislative provision. Defendant con- 
tends that, since there is no authority for plaintiff's motion, it 
should be denied. In addition, defendant maintains that plaintiff's 
motion should be denied because the court’s decision on the availa- 
bility of jury trials in section 1581 cases will not have important 
precedential impact on the conduct of future cases filed in this 
court. 

The authority of the chief judge to designate a three-judge panel 
of the court to hear and determine a case is found in Title 28 U.S.C. 
§§ 253(c), 255(a) (1982). 

Section 253(c) of Title 28 provides: 


The chief judge, under rules of the court, may designate any 
judge or judges of the court to try any case, and when the cir- 
— so warrant, reassign the case to another judge or 
judges. 


28 U.S.C. § 253(c). 
Section 255 provides: 


(a) Upon application of any party to a civil action or upon his 
own initiative, the chief judge of the Court of International 
Trade shall designate any three judges of the court to hear and 
determine any civil action which the chief judge finds: (1) raises 
an issue of the constitutionality of an Act of Congress, a procla- 
mation of the President or an Executive order; or (2) has broad 
or significant implications in the administration or interpreta- 
tion of the customs laws. 

(b) A majority of the three judges designated may hear and 
determine the civil action and all question pending therein. 


28 U.S.C. § 255(a), (b) (1982) 
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It is clear that the decision to designate a three-judge panel lies 
within the sound discretion of the chief judge. See Fundicao Tupy 
S.A. v. United States, 11 CIT ——, Slip Op. 87-7, at 7 (Jan. 13, 
1987); see also Goldhofer Fahrzeugwerk GmbH & Co. v. United 
States, 11 CIT ——, Slip Op. 87-36 (Mar. 30, 1987). In exercising 
this discretion, the chief judge must find that the issues presented 
satisfy either of the two statutory criterion set forth in Title 28 
US.C. § 255(a). See Fundicao Tupy, 11 CIT ——, Slip Op. 87-7, at 7. 
The chief judge must also consider whether the benefits and advan- 
tages of a decision by a three-judge panel outweigh the benefits de- 
rived from the “’more efficient utilization of judicial resources” ’ 
provided by a single judge. Jd. (quoting H.R. Rep. No. 267, 91st 
Cong., 2d Sess., reprinted in 1970 U.S. Code Cong. & Admin. News 
3188, 3200). 

Recently, in Fundicao Tupy S.A. v. United States, 11 CIT ——, 
Slip Op. 87-7 (Jan. 13, 1987), the law and policy governing the des- 
ignation of a three-judge panel was set forth with reasonable speci- 
ficity. In the Fundicao case, the plaintiff challenged a final injury 
determination of the International Trade Commission as to imports 
of malleable cast-iron pipe fittings from Brazil. Plaintiff contended 
that the ITC has based its determination on an incorrect and im- 
proper interpretation of the cumulation statute, and moved for as- 
signment of the action to a three-judge panel of the court. The gov- 
ernment opposed the motion on the grounds that issues pertaining 
to cumulation have routinely been decided by a single-judge court, 
and that to grant plaintiffs motion would result in an unnecessary 
and inefficient application of judicial resources. See Fundicao Tupy, 
11 CIT ——, Slip Op. 87-7, at 5. 

On the facts and issues presented in Fundicao, the chief judge 
granted the motion for the assignment to a three-judge panel. It 
was indicated that the legislative history of sections 354 and 255 
“makes clear the intent of Congress to conserve judicial resources 
and reduce procedural delays by limiting three-judge panels to spec- 
ified, exceptional situations which raise important issues that would 
warrant a collegial and broader judicial consideration.” Fundicao 
Tupy, 11 CIT ——, Slip Op. 87-7, at 8. 

Moreover, it was noted that the Customs Courts Act of 1980 reaf- 
firmed the 1970 statutory direction for the assignment of cases to a 
single judge, except in those cases which raise important constitu- 
tional issues, or which have a broad or significant impact in the ad- 
ministration of the customs laws. Fundicao Tupy, 11 CIT ——, Slip 
Op. 87-7, at 9; see 28 U.S.C. §§ 254, 255 (1982). The authority con- 
ferred upon the chief judge in section 255 embodies the congression- 
al policy determination that a decision rendered by a three-judge 
panel contributes to the uniform interpretation and application of 
the nation’s international trade laws. Fundicao Tupy, Slip Op. 87-7, 
at 9; see also H.R. Rep. No. 1235, 96th Cong., 2d Sess. 20, reprinted 
in 1980 U.S. Code Cong. & Admin. News 3729, 3731. 
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The Fundicao opinion also explained that 


consideration by a three-judge panel fosters “a fuller judicial 
consideration of the case.” National Corn Growers Ass’n v. Bak- 
er, 10 CIT ——, 643, F. Supp. 626, 630 (1986) * * *. The syner- 
gistic effect of this more thorough, judicial consideration would 
also promote the national policy of uniformity set forth in Arti- 
cle I, Section 8, of the United States Constitution, which man- 
dates that “all Duties, Imposts and Excises shall be uniform 
throughout the United States.” U.S. Const. Art. I, § 8; see Re, 
Litigation Trade, 19 U.S.C.A. at vii (West Supp. 1986). 


Fundicao Tupy, 11 CIT ——, Slip Op. 87-7, at 9-10. 

It concluded that the “ ‘appointment of a three-judge panel en- 
sures that the decision reached will reflect an institutional consen- 
sus, and thereby serves to further the statutory and constitutional 
mandate of uniformity of the international trade laws.’ ” Fundicao 
Tupy, 11 CIT ——, Slip Op. 87-7, at 10 (quoting National Corn 
Growers, 643 F. Supp. at 630-31); see also Goldhofer Fahrzeugwerk 
GmbH & Co. v. United States, 11 CIT ——, Slip Op. 87-36, at 9-10 
(Mar. 30, 1987). 

In this case, whether a litigant in the Court of International 
Trade has the right to a trial by jury in actions arising under 28 
U.S.C. § 1581(a) is a question with significant constitutional implica- 
tions. Under section 1581(a), the Court of International Trade has 
exclusive jurisdiction of actions brought by any person whose pro- 
test as to the proper valuation of imported merchandise has been 
denied by Customs. Section 1581 contains the major changes made 
in the subject-matter jurisdiction of this court by the Customs 
Courts Act of 1980. The intent of this section is to grant this Court 
exclusive jurisdiction over civil actions instituted against the Unit- 
ed States, or any of its agencies, where the action arises out of the 
federal statutes governing import transactions. See H.R. Rep. No. 
1235, 96th Cong., 2d Sess. 44, reprinted in 1980 U.S. Code Cong. & 
Admin. News at 7144. 

In support of its motion for reassignment to a three-judge panel, 
plaintiff stresses the congressional intent behind the Customs 
Courts Act of 1980 to grant the Court of International Trade all the 
powers in law and equity possessed by or statutorily conferred upon 
federal district courts. See Customs Courts Act: Hearing Before the 
Subcomm. on Improvements in Judicial Machinery of the Senate 
Comm. on the Judiciary, 95th Cong., 2d Sess. (1978). Furthermore, 
plaintiff asserts that section 302(a) of the 1980 Act, 28 U.S.C. § 1976, 
expressly authorizes the CIT to conduct jury trials. Plaintiff indi- 
cates that, while Senate bill S. 1654 and House bill H.R. 6394 ini- 
tially contained provisions authorizing transfer of actions to the ap- 
propriate district court upon motion by a party desiring a jury trial, 
after hearings, Congress determined that the transfer provision 
would undercut the goal of achieving uniformity in international 
trade decisions. Plaintiff further asserts that in Section 1876, Con- 
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gress provided the mechanism for conducting jury trials in this 
Court. See H.R. Rep. No. 1235, 96th Cong., 2d Sess., at 23, reprinted 
in 1980 U.S. Code Cong. & Admin. News at 7094. 

Plaintiff submits that the right to a jury trial is guaranteed by 
the seventh amendment to the Constitution, and that a claim 
brought pursuant to 28 U.S.C. § 1581(a) is the statutory equivalent 
of a preexisting common law form of action. Therefore, plaintiff 
contends that this action raises an issue of the constitutionality of 
an Act of Congress. In addition, plaintiff maintains that because 
changes involving the “functioning of and practice before this court 
normally result from legislative enactments or the promulgation of 
rules,” this action will have a profound impact on the nation’s cus- 
toms laws. 

As was stated in the defendant’s brief: “Apparently, the issue in 
this case is one of first impression.” In the case of National Corn 
Growers Ass’n v. Baker, it was noted that the assertion of “questions 
of first impression, without more, would not necessarily warrant 
consideration by a three-judge panel.” 10 CIT ——, 643 F. Supp. 
626, 631 (1986). If, however, there are “special factors or exceptional 
circumstances,” and other broad or significant implications in the 
administration or interpretation of the customs laws, the designa- 
tion of a three-judge panel will further the constitutional and con- 
gressional purposes set forth in section 255(a). See Barnhart v. Unit- 
ed States, 5 CIT 201, 206, 563 F. Supp. 1387, 1391 (1983). 

To date, no judicial decision has reviewed the availability or enti- 
tlement to jury trials in protest cases brought under 28 U.S.C. 
§ 1581(a). If a three-judge panel of this court were to determine the 
availability of a jury trial in import transactions, that decision 
would contribute significantly to defining the expanded jurisdiction 
of the Court of International Trade under the Customs Courts Act 
of 1980. In view of the large number of cases seeking judicial review 
pursuant to section 1581(a), the decision in this action will have 
“broad or significant implications in the administration or interpre- 
tation of customs laws.” 

For the reasons stated, the chief judge finds that this action 
raises issues which will have “broad or significant implications in 
the administration or interpretation of the customs laws,” and, 
therefore, warrants the designation of a three-judge panel of this 
court. 

Accordingly, plaintiff's motion that the chief judge designate 
three judges of the court to hear and determine this action is grant- 
ed. It is ORDERED that the following judges of this court serve as 
members of a three-judge panel: 

1. Chief Judge Edward D. Re, 
2. Judge James L. Watson, and 
3. Judge Thomas J. Aquilino, Jr. 
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Pursuant to 28 U.S.C. §§ 253(c) and 255(a)(b), the three named 
judges shall hear and determine this action in accordance with this 
memorandum opinion and order of assignment. 


(Slip Op. 87-42) 


UNtTep STATES, PLAINTIFF v. IMPERIAL Foop Imports AND AMERICAN 
Mororists INSURANCE Co., DEFENDANTS 


Court No. 86-04-00492 


Before DiCar1o, Judge. 
[Plaintiff's motion for summary judgment is granted.] 
(Decided April 2, 1987) 

Richard K. Willard, Assistant Attorney General, Joseph I. Liebman, Director, 
Commercial Litigation Branch, Civil Division, Department of Justice (Paula N. 
Rubin) for plaintiff. 

Russotti & Barrison (Harvey Barrison) for defendant American Motorists Insur- 
ance Company. 


DiCar1o, Judge: The United States brings this action pursuant to 
28 U.S.C. § 1582(2) (1982) against an importer, Imperial Food Im- 
ports (Imperial) and its surety, American Motorists Insurance Com- 
pany (American Motorist) to recover unpaid liquidated damages in 


the amount of $220,749.00 relating to the importation of merchan- 
dise under nine immediate delivery and consumption entry bonds. 
Plaintiff moves and defendant American Motorist cross-moves for 
summary judgment. Plaintiff's motion is granted. 

The government alleges the following facts. Between January 4, 
1984 and August 16, 1984, Imperial entered merchandise through 
the Port of Seattle by means of nine consumption entries covered by 
bonds executed by Imperial as principal and American Motorist as 
surety. Between February 27, 1984 and August 20, 1984, the Feder- 
al Food and Drug Administration (FDA) issued notices of refusal of 
admission, finding that the merchandise was adulterated within the 
meaning of section 402 of the Food, Drug and Cosmetic Act, 21 
U.S.C. § 342 (1982). Customs mailed notices of refusal of admission 
to Imperial ordering it to export or destroy portions of merchandise 
covered by all nine entries within 90 days. At no time did Imperial 
seek relief from the FDA findings. Imperial failed to export or de- 
stroy the merchandise within 90 days, and Customs issued notices 
of redelivery requiring redelivery of the merchandise to Customs 
custody within 30 days. None of the merchandise, valued at 
$214,963.00, was returned to Customs custody. Beginning Septem- 
ber 25, 1985 Customs sent notices of liquidated damages and de- 
mands for payment to Imperial and sent copies of the notices to Im- 
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perial’s surety, American Motorist. Liquidated damages, totaling 
$220.749.00 were assessed based on the value of the refused mer- 
chandise plus estimated duties, under 19 C.F.R. § 141.113(g). After 
numerous demands for payment were made, Customs sent a final 
demand to American Motorist on April 17, 1985. Neither Imperial 
nor American Motorist has paid any part of the liquidated damages 
demanded by Customs. Since service of process was not effected 
against Imperial, this action proceeds only against American 
Motorist. 

American Motorist does not contest the facts alleged by the gov- 
ernment, but argues that those facts do not show that the govern- 
ment is entitled to judgment. First, American Motorist says that 
the government has failed to produce notices of detention and hear- 
ing for all entries except one, and thus under United States v. Bor- 
ge, 9 CIT ——, Slip Op. 85-101 (1985), the government has failed to 
prove that Imperial had an obligation under Customs regulations to 
comply with the order to export or destroy. The government does 
not agree that production of notices of detention is a condition 
precedent to recovery under Borge, but meets the objection by pro- 
viding copies of the notices in further support of its motion for sum- 
mary judgment. The Court need not, and therefore does not, reach 
the question whether such notices are a condition precedent to re- 
covery of liquidated damages under a bond. 

American Motorist in its reply contends that the notices of deten- 
tion supplied by the government do not show that there was a prop- 
er finding that the merchandise was adulterated as to some ship- 
ments, since some notices reveal that the detention was not based 
on sampling and analysis. Thus American Motorist essentially al- 
leges as a defense a failure by the government to establish the un- 
derlying violation. 

The finding by the FDA that the imported merchandise appeared 
to be adulterated within the meaning of section 402 of the Food, 
Drug and Cosmetic Act is not the subject of this action under 28 
U.S.C. § 1582(2). This action concerns the failure an importer and 
its surety to pay, under the terms of various bonds, liquidated dam- 
ages which were assessed for noncompliance with notices of redeliv- 
ery issued by Customs after the importer failed to export or destroy 
merchandise after issuance of the notices of refusal of admission. 
Since the imported merchandise was refused admission by the FDA, 
the merchandise was not exported, destroyed or redelivered, and 
liquidated damages were not paid, the government has offered proof 
sufficient to obligate a surety on the bonds to pay the amount of liq- 
uidated damages called for under the bonds in such circumstances. 

Defendant contends, however, that it is not liable under the bonds 
on the ground that its status is not that of a surety, but rather 
“that of a guarantor of an importer’s performance.” Brief for de- 
fendant at 12. Under American Motorist’s theory, a guarantor of 
performance would be entitled to notice of the principal’s default, 
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and could not be held liable to the extent that the failure to notify 
caused damage or loss. It argues that it could have made efforts to 
bring Imperial into compliance if it had been afforded notice of Im- 
perial’s noncompliance earlier, and that as a guarantor, it is dis- 
charged from liability when notice is given after the principal be- 
comes insolvent. 

Defendant supplies the answer to its own argument when it 
states: “If there is a strict surety relationship, the Government is 
under no obligation to notify American of Imperial’s conduct.” Brief 
for defendant at 12. The Court holds that American Motorist is a 
surety as stated in the bonds, and under the terms of its bonds it is 
jointly and severally liable for the liquidated damages assessed by 
Customs by reason of Imperial’s conduct. 

Plaintiff is entitled to post-judgment interest under 28 U.S.C. 
§ 1961 (1982). Plaintiff also requests pre-judgment interest as com- 
pensation for the lost use of the liquidated damages to which it was 
entitled as a result of the breach of the terms of the bonds. Ameri- 
can Motorist offers no equitable reason why such interest should 
not be awarded. “[A]ward of prejudgment interest lies within the 
discretion of the Court, as part of its equitable powers.” United 
States v. B.B.S. Electronics International, Inc., 9 CIT ——, 622 F. 
Supp. 1089, 1095 (1985); see United States v. Borge International, 
Inc., 9 CIT ——, Slip Op. 85-101 (1985); United States v. Atkinson, 6 
CIT 257, 575 F. Supp. 791 (1983), aff’d,748 F.2d 659 (1984). Under 
the facts and circumstances of this case, there is no reason why the 
government should have been deprived of the liquidated damages to 
which it was entitled after Customs sent its final demand for pay- 
ment to American Motorist on April 17, 1985. The Court deter- 
mines within its discretion that pre-judgment interest should be 
awarded to plaintiff from that date at the rate set forth in 26 U.S.C. 
§ 6621. 

The Court, upon reading the pleadings, affidavits and exhibits, 
the plaintiff's statement pursuant to Rule 56(i) and the defendant’s 
response thereto, holds that the government is entitled to judgment 
as a matter of law. 

Judgment will be entered accordingly. So oRDERED. 


(Slip Op. 87-43) 


SaHa Tual STEEL Pipe Co., Ltp. AND THAI Steet Pipe Inpustry Co., Lrp., 
PLAINTIFFS v. UNITED STATES, DEFENDANT, Atcor, INc., SAWHILL DIVISION 
oF CycLops Corp., AND WHEATLAND TUBE CorP., INTERVENORS 


Court No. 86-04—00482 
[Motion for protective order granted.] 
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(Decided April 2, 1987) 
Willkie Farr & Gallagher (William H. Barringer and Arthur J. Lafave, III), for 
plaintiffs. 
Richard K. Willard, Assistant Attorney General, David M. Cohen, Director, Com- 
mercial Litigation Branch (A. David Lafer) Civil Division, United States Department 
of Justice, for the defendant. 


OPINION 


Restani, Judge: Plaintiffs initiated this action to challenge certain 
aspects of the final affirmative antidumping duty determination by 
the Department of Commerce (Commerce) in Certain Welded Car- 
bon Steel Pipes and Tubes from Thailand.‘ In their complaint plain- 
tiffs allege, inter alia, that impermissible political considerations in- 
fluenced Commerce’s decision to calculate dumping margins based 
on the “best information avail-able.” See 19 U.S.C. § 1677e(b) (1982). 
Plaintiffs contend that the data they submitted to Commerce was 
rejected in order to artificially increase the size of dumping mar- 
gins. This course of action was followed, plaintiffs argue, in order to 
force Thai Steel exporters to sign voluntary restraint agreements 
(VRA) pursuant to the President’s steel import restraint and import 
monitoring program.” 

In order to gather further support for these claims, plaintiffs 
served defendant with numerous interrogatories requesting admis- 
sions or denials that political factors improperly influenced Com- 
merce’s decision-making. Interrogatories 4-9, 34-35. Other interrog- 
atories asked defendant to enumerate any contacts between Com- 
merce officials and administrative or congressional figures who took 
an interest in the action. Interrogatories 1-3, 10-33, 36-39. 

In response to these requests, defendant raised the following blan- 
ket objection: 


Defendant objects to this discovery request upon the ground 
that this action is confined to a review of the record made by 
the administering authority and filed with the court; and that, 
accordingly, discovery does not lie, no order permitting discov- 
ery having been entered and no predicate for such an order 
having been established. See 28 U.S.C. § 2640(b); 19 U.S.C. 
§ 1516a(b). See also BarBea Truck Leasing Co., Inc. v. United 
States, 4 CIT 159, 162 (1982); Atlantic Sugar, Ltd. v. United 
States, 85 Cust. Ct. 131, 80-16 (1980). 


Plaintiffs responded to this objection by filing their Motion to Com- 
pel Discovery and for an Award of Expenses; defendant reciprocated 
by filing a Cross-Motion for a Protective Order. 

Initially, the court must decide whether certain objections raised 
in defendant’s motion for a protective order have been waived. De- 
fendant’s motion for a protective order argues that plaintiffs’ inter- 
rogatories are inappropriate because they seek to probe the mental 
processes of administrative decision-makers and to have Commerce 


1 This determination is published at 51 Fed. Reg. 3389 (January 27, 1986). 
2 See 49 Fed. Reg. 36813 (September 20, 1984) (Steel Import Relief Determination). 
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officials clarify their position beyond the statements contained in 
the challenged determination. Defendant’s motion also alleges that 
plaintiffs have not made a sufficient showing of bad faith to proceed 
with discovery regarding improper political influence, and that 
plaintiffs have not shown a reasonable basis to believe that the ad- 
ministrative record is incomplete. 

Plaintiffs argue that all of these objections have been waived be- 
cause they were not included in defendant’s answer to the interrog- 
atories. The federal courts have stated that objections to interroga- 
tories must be specific and supported by a detailed explanation of 
why the interrogatories are objectionable. See, e.g., United States v. 
NYSCO Laboratories, Inc., 26 F.R.D. 159, 161 (E.D.N.Y. 1960). In 
some cases, evasive or incomplete answers have been held to consti- 
tute the legal equivalent of an absolute failure to reply. See Dollar 
v. Long Mfg., N.C., Inc., 561 F.2d 613, 616-17 (5th Cir. 1977), cert. 
denied, 435 U.S. 996 (1978). Furthermore, the failure to reply in a 
timely manner may result in a waiver of the right to object. Davis 
v. Fendler, 650 F.2d 1154, 1160 (9th Cir. 1986) (privilege against self- 
incrimination was waived where not timely asserted in response to 
interrogatories). 

Although a more explicit response to plaintiffs’ interroga-tories 
would have comported better with the elusive spirit of mutual coop- 
eration implicit in the discovery rules, the court does not find that 
defendant is barred from raising its objections. The strict rules ad- 
vocated by plaintiff turn on two basic policy considerations: first, 
that vague blanket objections are improper because they force oppo- 
nents to rebut all conceivable objections in their responsive motions 
to compel discovery; and second, that the court should not be bur- 
dened with the task of sifting through endless interrogatories in or- 
der to ascertain which ones fall within a blanket objection. See 
Shenker v. Sportelli, 83 F.R.D. 365, 366 & n.2 (E.D. Pa. 1979); NYS- 
CO, 26 F.R.D. at 161. In practice, courts have not applied the waiver 
rules strictly where these policy concerns were not offended or oth- 
er considerations intervened. For example, in Shenker, the court did 
not bar defendant’s objections, but allowed the plaintiff to file a 
supplementary memorandum after defendant’s objections had been 
clarified. Shenker, 83 F.R.D. at 367. In other cases courts have de- 
cided to consider blanket objections to interrogatories solely for rea- 
sons of “expediency.” See NYSCO, 26 F.R.D. at 161. In this case, as 
in Shenker, the parties have been given a complete opportunity to 
develop their arguments.’ Moreover, the cases cited in defendant’s 
blanket answer refer, at least indirectly, to the objections ultimate- 
ly raised in defendant’s cross-motion.* Under these circumstances 
S Plaintiffs suffered no real hardship in preparing their motion to compel discovery. As plaintiffs themselves acknowl- 
edge, “[i}t should have been obvious to any casual reader of plaintiffs’ interrogatories that objections of this type could have 
been made.” Plaintiffs’ Memorandum In Opposition To Defendant’s Cross-Motion at 9. 

4 For example, in the Atlantic Sugar case, the court granted defendant’s motion for a protective order, stating that plain- 
tiffs’ interrogatories were “really an attempt to force the defendant to justify the administrative determination.” Atlantic 
Sugar, 85 Cust. Ct. at 131. Similarly, in BarBea Truck Leasing, the court granted defendant’s motion to delay By cee 


noting that there had been “no showing of bad faith or improper behavior on the part of Customs officials * 
Truck Leasing, 4 CIT at 162. 
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defendant’s later objections can be viewed as merely clarifying 
grounds previously stated in its response to plaintiffs’ interrogato- 
ries. See Trabon Eng’g Corp.v. Eaton Mfg. Co., 37 F.R.D. 51, 54 (N.D. 
Ohio 1964) (court would consider objections filed after answer inso- 
far as they elaborated on grounds previously advanced). The court 
therefore concludes that the objections presented in defendant’s 
cross-motion were not waived.® 


ALLEGATIONS OF IMPERMISSIBLE PoLiTICAL INFLUENCE 


In actions to challenge Commerce’s calculation of dumping mar- 
gins, the scope of judicial review is normally confined to informa- 
tion contained in the administrative record. Atlantic Sugar, 85 
Cust. Ct. at 131. Materials outside the administrative record may be 
discovered, however, where the party requesting discovery makes a 
strong showing of bad faith or improper behavior on the part of the 
officials who made the determination. Citizens to Preserve Overton 
Park v. Volpe, 401 U.S. 402, 420 (1971); BarBea Truck Leasing, 4 
CIT at 162. The parties agree that these cases set forth the gov- 
erning legal standard on this issue, but they disagree about whether 
plaintiffs have made the requisite showing. 

Plaintiffs contend that improper political influence can be in- 
ferred from the following facts. Commerce officials are responsible 
for determining dumping margins and for administering the VRA 
program. During and shortly after the investigation, Commerce offi- 
cials publicly stated that the antidumping and countervailing duty 
laws might be used to stem the tide of imports from countries which 
had not signed VRA agreements with the U.S. government. See 
“TASI/AISI/WCMI Meeting Addresses Import Steel Quotas,” Port 
of Houston Magazine, Apr. 5, 1985, at 11. “Steel VRA Circumven- 
tion Stirs Commerce Department,” American Metal Market, Feb. 
21, 1986, at 1, col. 2. Two weeks after the final determination con- 
tested here, the Deputy Assistant Secretary for Import Administra- 
tion sent a letter to the governments of VRA countries in which he 
warned: 


If the [voluntary steel] arrangements’ objectives are threatened, 
the United States Government is prepared to take administra- 
tive measures including * * * [the] unfair trade laws to ensure 
that their objectives are met.® 


Plaintiffs argue that these pronouncements are particularly 
meaningful when viewed from the standpoint of Thai steel produc- 
ers. In a previous countervailing duty investigation involving Thai 
steel exports, Commerce found subsidies amounting to less than 2 
percent ad valorem. Certain Circular Welded Carbon Steel Pipes 


5 Although the court will consider arguments raised in defendant’s cross-motion, it must deny defendant’s motion for 
leave to file a reply to plaintiffs’ opposition to defendant’s motion for a protective order. Defendant has already 
cient opportunity to respond to the legal issues raised by plaintiffs’ interrogatories. The court cannot allow the pre-trial dis- 
covery process to become needlessly protracted by endless sur-reply briefs. 

6 The text of this letter appears in Plaintiff's Brief at Exhibit 3. Although the letter is undated and unsigned, Commerce 
officials have indicated that it was sent during the week of February 10, 1986. See “Steel VRA Circumvention Stirs Com- 
merce Department,” supra, at 1, col. 2. 
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and Tubes from Thailand, 50 Fed. Reg. 32,751 (August 14, 1985). 
Plaintiffs contend that since the subsidy margins were relatively 
low in that case, the only way Commerce could effectively control 
Thai imports would be by artificially inflating dumping margins in 
the instant case.’ Furthermore, plaintiffs contend that Commerce 
has a special incentive to pursue exporters, such as plaintiffs, who 
import steel from VRA countries and transform it into products for 
exportation. This type of arrangement allows VRA signers to cir- 
cumvent their agreements by exporting to countries such as Thai- 
land. The only way for Commerce to control this activity, plaintiffs 
argue, is to insure that countries such as Thailand receive unfavor- 
able results in proceedings before Commerce and the International 
Trade Commission. 

The court is sensitive to the problems parties face in gathering 
specific proof of unlawful political suasion. Such evidence, after all, 
is seldom highlighted on dog-earred pages of the administrative 
record. Nevertheless, the court concludes that plaintiffs have not 
made the strong showing of political influence required for addition- 
al discovery rights. Courts have uniformly recognized that in all ad- 
ministrative action, there is a presump-tion of good faith on the 
part of the government.’ United States v. Roses, Inc., 706 F.2d 1563, 
1566 (Fed. Cir. 1983). In order to overcome this presumption, the 
party moving to compel discovery “must show specific facts to indi- 
cate that the challenged action was reached because of improper 
motives.” Friends of the Shawangunks, Inc. v. Watt, 97 F.R.D. 663, 
667-68 (N.D.N.Y. 1983) (defining the scope of the presumption of va- 
lidity in administrative action). Another court has held that the 
presumption may be abandoned only in the face of “well-nigh irref- 
ragable proof.” Kalvar Corp. v. United States 543 F.2d 1298, 
1301-02 (Ct.Cl. 1976), cert. denied, 434 U.S. 830 (1977) (rejecting al- 
legations of bad faith against government). 

Plaintiffs’ proof draws its strength solely from speculation. The 
statements made by Commerce officials only suggest that the agen- 
cy would utilize its legal remedies to counter unfair trade practices; 
they cannot reasonably be interpreted as a warning to exporters 
that Commerce would impose duties in excess of those permitted by 
law. The allegations made by plaintiffs could be offered in any in- 
vestigation involving exporters not subject to the limits of a VRA. 
This is exactly the type of speculative inference that the presump- 
tion of good faith is designed to defeat.® 

In sum, plaintiffs simply have not offered the proof neces-sary to 
justify further discovery on the issue of improper government influ- 


7 One could speculate as easily that if Commerce were truly “out to get” Thai producers by inflating margins here, it 
would have artificially constructed a subsidy margin larger than 2%. 

8 In Roses, the Court of Appeals drew a distinction between the “presumption of good faith” and the “presumption of reg- 
ularity of government action.” Roses, 706 F.2d at 1566-67. The court noted that the latter presumption does not help to sus- 
tain an action that on its face appears irregular. In the instant case, plain-tiffs’ allegations primarily focus on the intent of 
Commerce when it calculated dumping margins. There are no allegations that the record is improper on its face, apart from 
plaintiffs’ contention that it should have contained evidence of political influence. Under these circumstances, both pre- 
sumptions properly apply to the agency action here at issue. 

9 See supra, note 7. 
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ence.!° Accordingly, defendant’s motion for a protective order is 
granted with respect to Interrogatories 4-9 and 34-35, which re- 
quested admissions regarding improper political influence. 


CoMPLETENESS OF THE ADMINISTRATIVE RECORD 


Plaintiffs may also engage in discovery outside the admin-istra- 
tive record if they demonstrate that there is a reasonable basis to 
believe the administrative record is incomplete. Texas Steel Co. v. 
Donovan, 93 F.R.D. 619, 821 (N.D. Tex. 1982). National Resources 
Defense Council, Inc. v. Train, 519 F.2d 287, 291-92 (D.C. Cir. 1975). 
Plaintiffs contend that the administrative record is incomplete be- 
cause it contains no reference to (1) the President’s Steel Program; 
(2) the relationship between the President’s Steel Program and un- 
fair trade cases involving steel imports from countries that have not 
signed VRAs; (3) the dual roles of the Deputy Assistant Secretary of 
Commerce for Import Administration, who is responsible for achiev- 
ing the goals of the President’s Steel Program and conducting the 
antidumping duty investigation; and (4) communications between 
Commerce Department officials and USTR officials, Members of 
Congress or their staffs, or representatives of the petitioning domes- 
tic industry, with respect to the restriction or inhibition of steel im- 
ports from non-VRA countries or otherwise concerning the conduct 
of the Thai pipe and tube antidumping duty investigation. Plain- 
tiffs’ Memorandum in Opposition to Defendant’s Cross-Motion at 
14-15. Plaintiffs argue that it is highly unusual for such informa- 
tion to be missing from the record, since “the political sensitivity of 
these issues reached its height during the period in which the an- 
tidumping investigation was being conducted.” Plaintiffs’ Memoran- 
dum in Opposition to Defendant’s Cross-Motion at 21. 

Plaintiffs’ argument depends upon the same facts presented in 
their previous allegations of improper political influence. Plaintiffs 
would not expect to find ex parte communications in the record un- 
less they believed that some attempt to influence Commerce had 
been made. In effect, plaintiffs have transformed their “political in- 
fluence” argument into an “incomplete record” argument in order 
to take advantage of a lower standard of proof. 

Even under this lower standard of proof plaintiffs’ motion must 
fail. Plaintiffs’ charges of ex parte communications remain purely 
speculative. No facts have been presented to show that such com- 
munications were made, or that actions on behalf of the President’s 
steel program influenced the documentation submitted to the court 
by Commerce. In cases where discovery has been allowed to supple- 
ment the record, courts have recognized that the “reasonable basis” 
test requires more than mere speculation. See, eg., Natural Re- 
“10 Plaintiffs also argue that their interrogatories are appropriate under Accardi v. Shaughnessy, 347 U.S. 260 (1953). In 
Accardi, a deportable alien alleged that the denial of his application for suspension of deportation was prejudged by the At- 
torney General, who had issued a list of “unsavory characters” deserving deportation. Unlike plaintiffs’ allegations in the 
instant case, the allegations in Accardi were supported by specific proof. An affidavit submitted by the government’s coun- 
sel admitted that Accardi “was on the Attorney General’s proscribed list of alien deportees.” Without comparable evidence 


the court is unable to allow discovery aimed at establishing that Commerce’s discretion was removed by administration offi- 
cials in a similar manner. 
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sources Defense Council, 519 F.2d at 291 (movant specifically identi- 
fied an issue briefing book that was left out of the record); Exxon 
Corp. v. Department of Energy, 91 F.R.D. 26, 34-35 (N.D. Tex.) (mov- 
ant demonstrated that record submitted by agency did not include 
materials required by internal agency memorandum); Tenneco Oil 
Co. v. Department of Energy, 475 F. Supp. 299, 317 (D. Del. 1979) (in- 
completeness was evident from the content of the record itself). For 
these reasons defendant’s motion for a protective order is also 
granted with respect to Interrogatories 1-3, 10-33, and 36-39. 

Because plaintiffs’ motion to compel discovery has been denied, 
their motion for an award of expenses is also denied. U.S.C.I.T. Rule 
37(a)(3). 


(Slip Op. 87-44) 
HerakEus-AMERSIL, INC., PLAINTIFF v. UNITED STATES, DEFENDANT 


Court No. 87-03-00537 


[Plaintiffs motion for preliminary injunction denied; defendant’s cross-motion to 
dismiss for failure to state a claim and lack of jurisdiction, granted.] 


(Decided April 6, 1987) 


Fitch, King and Caffentzis (Richard C. King) for plaintiff. 

Richard K. Willard, Assistant Attorney General; Joseph I. Liebman, Attorney in 
Charge, International Trade Field Office, Commercial Litigation Branch, Civil Divi- 
sion, Department of Justice, (John J. Mahon) for defendant. 


MEMORANDUM OPINION AND ORDER 


CarMAN, Judge: Plaintiff Heraeus-Amersil (Heraeus) moves for a 
preliminary injunction, enjoining Defendants United States and the 
Commissioner of Customs, William Von Rabb, (Customs) from re- 
quiring entry or liquidation, or from reliquidating any entry of Her- 
aeus’ non-optical types of fused quartz/silica merchandise under 
item 540.67, of the Tariff Schedules of the United States, (TSUS). 
Apparently, Customs informed Heraeus, by communications from 
an import specialist, it intended to classify and reliquidate this mer- 
chandise under item 540.67, TSUS; this merchandise was liquidated 
prior to this notification, under item 540.41, TSUS, at a lower rate 
of duty. 

Defendants (Government) oppose Heraeus’ motion and cross move 
to dismiss this action for failure to state a claim and for lack of 
jurisdiction. 

Heraeus’ motion for preliminary injunction is dismissed and Gov- 
ernment’s cross motion to dismiss for failure to state a claim and 
for lack of jurisdiction is granted. 
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BACKGROUND 


Heraeus filed its complaint, application for a temporary re- 
straining order, and motion for preliminary injunction in this ac- 
tion on March 16, 1987. Heraeus commenced this action under 28 
U.S.C. § 1581(i) and seeks to enjoin Customs from requiring entry or 
liquidation, or from reliquidating any entry of Heraeus’ non-optical 
types of fused quartz/fused silica merchandise under item 540.67, 
TSUS. This classification results in requiring Heraeus to submit a 
payment of duties higher than was previously required from Her- 
aeus when this merchandise was classified and entered by Customs 
under item 540.41, TSUS. Heraeus filed this action upon being in- 
formed by Customs of this change in duty. 

Senior Judge Newman, upon consideration, after the temporary 
restraining order hearings held on March 16 and 20, 1987, denied 
the request for the temporary restraining order and set a hearing 
date of March 27, 1987 for the preliminary injunction motion. 

At the hearing, the Court permitted Heraeus to orally amend its 
complaint to include as an additional party to the original Defend- 
ant United States, William Von Rabb, the Commissioner of Cus- 
toms. Heraeus amended its complaint upon Government raising the 
issue the “United States” cannot be enjoined, citing United States v. 
Jones, 131 U.S. 1 (1889); Lynn v. United States, 110 F.2d 586, (5th 
Cir. 1940), and pointing out individual agents or employees of the 
United States must be named and joined as parties in suits against 
the United States. Government’s Response to Plaintiffs Motion at 
1. 

Heraeus is a manufacturer and importer of fused quartz/silica 
and represents it is the world’s largest manufacturer of these prod- 
ucts which include both optical and non-optical grade goods. It is 
only the non-optical grades which are the subject of this proceeding. 
Plaintiff asserts it has imported this non-optical grade type mer- 
chandise (merchandise) for a period of nearly forty years. Apparent- 
ly, during the last twenty years it had imported this merchandise 
primarily through the Customs ports of New York and Newark. 
Within the last two years it has also imported the merchandise 
through the port of Atlanta. 

During these twenty odd years, Heraeus asserts, various Customs 
officials responsible for entry of this merchandise have uniformly 
classified and liquidated this merchandise, imported in the form of 
rods and tubes, under item 540.41, TSUS. Heraeus contends it can 
document every entry of this merchandise, apparently as many as 
500, from 1977 to the present which was entered and liquidated in 
this manner. Heraeus points out it has requested Customs officials 
in the offices of the National Import Specialist at New York and Sa- 
vannah to refer the question of the existence of an established and 
uniform practice in classification of the merchandise to Customs 
headquarters and defer any liquidation or reliquidation of Heraeus’ 
entries of merchandise under item 540.67, TSUS, until the Secre- 
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tary of the Treasury or his authorized delegate at Customs head- 
quarters can rule on the issue of the uniform practice. This request 
has apparently been refused. 

Heraeus further points out it has obtained a nonbinding Customs 
ruling which concerns the primary type of merchandise at issue and 
confirms a tariff classification under item 540.41, TSUS, is the cor- 
rect classification for the Heraeus merchandise. This nonbinding 
ruling was apparently obtained several years ago although the rul- 
ing itself does not appear to be dated. 

Government contends the Court should not exercise jurisdiction 
under 28 U.S.C. § 1581(i)! since Heraeus has an adequate remedy at 
law to challenge any liquidations or reliquidations of its merchan- 
dise by invoking the jurisdiction of the Court pursuant to 28 U.S.C. 
§ 1581(a).2 Furthermore, asserts Government, Heraeus has failed to 
demonstrate any of the elements necessary to justify the issuance of 
a preliminary injunction. 


DISCUSSION 


Initially, the Court must examine whether or not it can properly 
assert jurisdiction. Heraeus claims it can prove with hundreds of 
documented entries there has been an established and uniform 
practice which has extended for at least twenty years. It has also in- 
troduced a nonbinding ruling from Customs which it asserts con- 
firms the existence of that practice. 

Nevertheless, Senior Judge Newman, the motion part judge, de- 
nied Heraeus’ application for a temporary restraining order. The 
Judge aptly addressed the matter as follows: 


Plaintiff has an adequate remedy under 19 U.S.C. §§ 1514(a)(2), 
1514(a\(5), and 1515, in accordance with this court’s jurisdiction 
under 28 U.S.C. § 1581(a), for any injury suffered by plaintiff 
that would be caused by any liquidations or reliquidations of 
plaintiff's entries under item 540.67, TSUS without compliance 
with the requirements of 19 U.S.C. § 1315(d) and the provisions 
of 19 C.F.R. § 177.10 * * *. 


Order of March 20, 1987 of Senior Judge Newman denying tempo- 
rary restraining order at Paragraph 3. 

This Court holds Heraeus has an adequate remedy pursuant to 28 
U.S.C. § 1581(a) and because that remedy is not manifestly inade- 


1 Section 1581(i) states: 


In addition to the jurisdiction conferred upon the Genet of International Trade by subsections (a)-(h) of this section 
and subject to the —— set forth in subsection (j) of _ section, the Court of International Trade shall have ex- 
clusive Jurdiction of any civil action commenced against the United ‘States, its agencies, or its officers, that arises out 
of any law of the United States providing for — 

(1) revenue from imports or tonnage; 

(2) tariffs, duties, fees, or other taxes on the importation of merchandise for reasons other than the raising of 


reven - 
(3) embargoes or other a uantitative restrictions on the importation of merchandise for reasons other than the pro- 
or 


tection of the public heal safety: or 
(4) administration and enforcement with respect to the matters referred to in paragraphs (1)-(3) of this subsection 
and subsections (a)-(h) of this section. 


28 U.S.C.A. § 1581(i) (1986). 

2 Section a states: “The Court of International Trade shall have exclusive jurisdiction of any civil action com- 
menced to contest the denial of a protest, in whole or in part, under section 515 of the Tariff Act of 1930.” 
28 U.S.C. A'S $1 1581(a) (1986) 
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quate, the Court should decline to exercise its jurisdiction under 28 
U.S.C. § 1581(i). United States v. Uniroyal, Inc., 69 CCPA 179, 687 
F.2d 467 (1982); See also Lowa Ltd. v. United States, 5 CIT 81, 561 
F. Supp. 441 (1983); aff'd, 724 F.2d 121 (Fed. Cir. 1984). This Court 
holds, under the facts and circumstances of this case, there is not 
sufficient justification to vary from the statutory framework provid- 
ed by Congress for the protesting of liquidated entries. Even if there 
has been a uniform and established practice, because the protest 
mechanism established by 28 U.S.C. § 1581(a) is readily available, 
the Court should not exercise jurisdiction under 28 U.S.C. § 1581(i). 
Notwithstanding any application that might apply concerning Her- 
aeus-Amersil, Inc. v. United States, Court No. 81-01-00100, —— 
CIT ——, 600 F. Supp. 221 (1985); —— CIT ——, 617 F. Supp. 89 
(1985), aff'd 795 F.2d 1575 (Fed. Cir. 1986), cert. denied, —— US. 
—— (1987), those points, should they exist, may be raised within 
the usual statutory framework. 

Furthermore, even if the Court were to exercise jurisdiction 
under 28 U.S.C. § 1581(i), Heraeus would not be entitled to a prelim- 
inary injunction because it has failed to demonstrate any of the ele- 
ments necessary to justify the issuance of a preliminary injunction. 

It is well settled to secure the issuance of a preliminary injunc- 
tion the movant must satisfy four prerequisites for the injunction to 
issue: (1) a threat of immediate or irreparable harm; (2) a considera- 
tion of any preponderant public interest; (3) a likelihood of success 
on the merits; and (4) a favorable balance of hardship. S.J. Stile As- 
sociates v. Snyder, 1 CIT 112, 505 F. Supp. 1122 (1981); aff'd, 68 
CCPA 27, C.A.D. 1261, 646 F.2d 522 (1981). 

Heraeus has failed to establish immediate and irreparable injury, 
loss, or damage would occur due to a denial of its motion for a pre- 
liminary injunction. Clearly, Heraeus can protest any adverse clas- 
sification of its merchandise, under 19 U.S.C. § 1514 and include in 
its protest any arguments concerning a uniform and established 
practice existed as to the classification of that merchandise and ac- 
cordingly receive edministrative review of the classification deci- 
sion. If its protest should be denied, it can, of course, seek judicial 
review of the denial of the protest, and the question of the existence 
of a uniform and established practice regarding the entries can be 
decided. Heraeus has shown no irreparable harm, beyond the possi- 
bility the Secretary of the Treasury might not consider the issues 
presented. 

As to the question of likelihood of success on the merits, the issue 
in this case is whether or not Heraeus is entitled to prevent Cus- 
toms from liquidating or reliquidating the merchandise under item 
540.67, TSUS. The issue is not whether a practice arose by virtue of 
uniform liquidations. Interest-ingly, if the court were to restrain liq- 
uidations or reliqui-dations of plaintiff's entries, such restraint 
would afford plaintiff substantially the ultimate relief it seeks on 
the merits prior to the final determination of this case. 
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The public interest would not be served if timely collection of the 
correct amount of customs duties could be enjoined by an importer 
who has been advised by an import specialist that a rate increase 
was about to take place and who does not care to avail himself of 
the remedies specifically provided by statute, pursuant to 19 U.S.C. 
§§ 1514, 1515 and 28 U.S.C. § 1581(a). 

Lastly, in regard to balancing the hardships, if the Government is 
precluded from reliquidating at the correct rates where no practice 
is found to exist, such a result would hardly be fair. Moreover, Her- 
aeus has not joined, as parties, the sureties that provided the bond 
or bonds covering the entries of Heraeus’ merchandise. There has 
been no showing the sureties have consented to the delay of reli- 
quidation Heraeus seeks here. The sureties may argue later there 
was a change of position insofar as their principal was concerned 
without their consent and may seek to void their financial responsi- 
bility under the bonds. Furthermore, there has been no offering to 
post any alternative adequate judicial bond to hold the Government 
harmless. 


CoNCLUSION 


For the reasons set forth above, Heraeus’ motion for preliminary 
injunction is denied and Government’s cross-motion to dismiss for 
failure to state a claim and for lack of jurisdiction is granted. 


(Slip Op. 87-45) 


THE TIMKEN Co., PLAINTIFF v. UNITED STATES, DEFENDANT, NTN Toyo Bear. 
ING Co., Ltp., NTN Bearinc Corp. or AMERICA, AMERICAN NTN Bear. 
ING Mrc. Corp., Koyo Seiko Co., Lrp. AnD Koyo Corp. or U.S.A., DE- 
FENDANTS-INTERVENORS 


Court No. 87-03-00534 
[Motion to compel disclosure of confidential information granted.] 
(Decided April 6, 1987) 


Stewart and Stewart (Terence P. Stewart at oral argument; Eugene L. Stewart and 
Michael J. Englert with him on the brief), for plaintiff. 

Richard K. Willard, Assistant Attorney General, David M. Cohen, Director, Com- 
mercial Litigation Branch (Velta A. Melnbrencis on the brief), Civil Division, United 
States Department of Justice, Lisa B. Koteen (at oral argument), Office of the Deputy 
Chief Counsel for Import Administration, United States Department of Commerce, 
for defendant. 

Barnes, Richardson & Colburn (Donald J. Unger), for defendants-intervenors NTN 
Toyo Bearing Co., Ltd., NTN Bearing Corp. of America, and American NTN Bearing 
Manufacturing Corp. 

Tanaka, Ritger & Middleton (Patrick F. O’Leary at oral argument; H. William 
Tanaka and Alice L. Mattice with him on the brief), for defendants-intervenors Koyo 
Seiko Co., Ltd. and Koyo Corp. of U.S.A. 
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OPINION 


Restani, Judge: This action was brought to challenge the decision 
of the Department of Commerce, International Trade Administra- 
tion (Commerce), to deny plaintiff access to computer tapes submit- 
ted by defendant-intervenors in the investigation of Tapered Roller 
Bearings and Parts Thereof, Finished or Unfinished, from Japan, 
ITA No. A-588-604, 51 Fed. Reg. 33286 (Sept. 19, 1986) (Notice of 
Investigation).! The tapes contain sales and cost information that 
previously was provided to plaintiff in roughly 15,000 pages of com- 
puter printout. Plaintiff contends that “[t]he sheer volume of data 
submitted in the questionnaire responses precludes Timken from 
realistic participation in the investigation unless Timken is provid- 
ed with access to the computer tapes containing the data.” Plain- 
tiffs Complaint at para. 13. The parties have agreed to resolve this 
issue on an expedited schedule.” 

The parties are in general agreement about the scope of review 
that is applicable to this case. The relevant statutory language pro- 
vides that the court may direct Commerce to disclose confidential 
information if such an order is warranted “under the standards ap- 
plicable in proceedings of the court.” 19 U.S.C. § 1677f(c)(2) (1982). 
The phrase “under the standards applicable in proceedings of the 
court” is defined in the legislative history as follows: 


The quoted phrase is intended to refer to the court’s practice of 
determining de novo, after, if necessary, an in camera examina- 
tion of the documents, whether the need of the party requesting 
the information outweighs the need of the party submitting the 
information for continued confidential treatment. 


S. Rep. No. 249, 96th Cong., 1st Sess. 100 (1979) (emphasis in origi- 
nal), reprinted in 1979 U.S. Code Cong. & Admin. News 381, 486. 
This language clearly requires the court to resolve claims brought 
under section 777(c\2) by balancing the respective interests of the 
parties. See also Monsanto Indus. Chem. Co. v. United States, 6 CIT 
241, 243 (1983) (applying the balancing test in case brought under 
28 U.S.C. §1581(f)). Cf 19 C.F.R. §§ 353.30(aX(3) and 355.20(a)\(3) 
(1986) (providing that the Secretary of Commerce must initially per- 
form a similar balancing test in deciding whether to release confi- 
dential information). * 


1 Jurisdiction in this case is based on 28 U.S.C. § 1581(f) (1982), which provides: 

(f) The Court of International Trade shall have exclusi SA petals of any civil action involving an application for 
an order nee e administering authority or the oo tional Trade Commission to make confidential informa- 
tion available under section 777(cX2. of the Tariff Act of 1930 19 U.S.C. § 1677f(cX2) 11982)) 

2 Commerce’s preliminary determination was published on March 27, 1987, at 52 Fed. Reg. 9905. The public hearing in 
the final investigation should take place within 30 to 50 days thereafter. 

3 The government’s Position with respect to scope of review is somewhat unclear. In its brief, Commerce states, “[iJn this 
case, the balancing test is irrelevant as far as [Commerce] i is concerned. The question is whether plaintiff has any right to 
information in computerized form after receiving it on paper.” Defendant’s Memorandum In Opposition to Plaintiff's Mo- 
tion at 11. Later, however, defendant argues that the only directly applicable judicial precedent is Monsanto, in which the 
court applied the balancing test in ruling for the government. Id. at 22. 

The court is not persuaded that the balancing test is irrelevant simply because the instant case concerns the form of data 
released. Data released in an unusable form are, after all, the equivalent of no data at all. Nor is the balancing test irrele- 
vant merely because Commerce has its own institutional interests. In Monsanto, the court explicitly considered the govern- 
ment’s interests in the context of the balancing test. Cases in which the court has applied standards of review more deferen- 
tial to the agency fall under different jurisdictional provisions of the court, and therefore, are not applicable here. See, e.g. 
Arbed, S.A. v. United States, 4 CIT 132 (1982) (stating, in a case to prevent disclosure under § 1581(i), that an agency’s deci- 

Continued 
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Tue Parties’ INTERESTS 


Plaintiff has attempted to demonstrate need with evidence re- 
garding the time and expense necessary to duplicate the computer 
tapes. According to affidavits filed by plaintiff and the testimony of 
an expert witness, a keypuncher would require roughly 7,500 hours 
to create a computer tape containing the 15,000 pages of printout 
currently in plaintiff's possession. The work would cost about 
$200,000, and could be completed before the final hearing date only 
if a legion of keypunchers were employed. These facts are not dis- 
puted by defendants. 

An equally important aspect of need is the purpose for which 
plaintiff requires access to the computer tapes. Plaintiff's brief was 
quite nebulous on this point, stating only that the tapes were 
needed to calculate the “significance of certain errors” and to ana- 
lyze data more cost-effectively. Plaintiff's Complaint, Exhibit 6 at 
para. 6; Memorandum in Support of Plain-tiff's Motion at 3. At oral 
argument, plaintiff outlined its need for the tapes in greater speci- 
ficity. In order to compare foreign producers’ home and foreign 
market sales, Commerce must match roughly equivalent domestic 
and foreign bearing types. To select an appropriate “model match” 
Commerce classifies bearings on the basis of 3 factors: inside diame- 
ter, outside diameter, and dynamic load rating. Where, as in this 
case, a substantial number of bearing types are involved, myriads of 
“model matches” are possible. Plaintiff argues that without the 
computer tapes, it will be unable to assess which match variations 
are most bene-ficial to its interests. Plaintiff also indicated that 
without the tapes it would be unable to assist Commerce in identify- 
ing factual errors in the data inputted and other mathematical and 
methodological errors that might occur in the calculation of 
margins. 

The government contends that disclosure of the tapes would seri- 
ously disrupt operations at Commerce. If Commerce were required 
to supply plaintiff with the tapes, it would have to copy the tapes, 
insure that proper deletions (e.g., customer names) had been made, 
and assist plaintiff with any mechanical problems it might have in 
extracting information from the tapes. Plaintiff's expert witness es- 
timated that 13 tapes would take roughly 12 hours to copy with re- 
dactions.* Defendant stated that 18 hours per tape would be 
required to insure that all redactions had been made properly. 

At oral argument plaintiff agreed to pay for these services if they 
were performed by an outside company. If disclosure were granted 
on this basis, the government’s chief expenses would be investigat- 
ing the outside data services companies for proper compliance with 
confidentiality regulations, and inspecting the tapes to make sure 


sion not to disclose confidential information information should not be disturbed unless it “effectively disables” the party 


* According to Commerce, the total number of tapes involved in the case would probably be more than 13, but less than 
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that redactions were properly made. Counsel for Commerce indicat- 
ed that these tasks could be accomplished in half a working day.5 

Commerce also expressed concern that the release of computer 
tapes in this case would create a spate of similar litigation and im- 
pair the agency’s ability to receive computer tapes in future pro- 
ceedings. Commerce may not require an exporter to submit infor- 
mation on computer tapes unless the exporter normally maintains 
records in computerized form. H.R. Rep. 317, 96th Cong., 1st Sess. 
69 (1979). Commerce acknowledges that this policy prevents it from 
using the “best information otherwise available” when parties who 
do not normally computerize sales and cost information refuse to 
submit such data in computerized form. See 19 U.S.C. § 1677e(b) 
(1982) (requiring Commerce to use the “best information otherwise 
available” when a party fails to produce information “in a timely 
manner and in the form required” (emphasis added)). Thus, export- 
ers who do not computerize sales and cost data might have an in- 
centive not to submit computer tapes in the future. 

Intervenors have lodged two additional objections to the release 
of the tapes. First, as the number of people handling the data in- 
creases, the possibility of unlawful disclosure must also increase. 
Tapes can be copied easily and may be difficult to locate after a pro- 
tective order has been breached. Second, intervenors contend that 
plaintiff should not be allowed to “feast on the fruit of their labors.” 
Drawing an analogy from the work-product doctrine, intervenors 
argue that their tapes were prepared in anticipation of litigation 
and, therefore, should not be released.® 


BALANCING THE INTERESTS 


After carefully weighing the considerations raised by the parties, 
the court concludes that the plaintiff should be granted access to 
the computer tapes subject to conditions set forth in the court’s 
opinion. Plaintiff has presented compelling evidence that the time 
and expense required to keypunch intervenors’ cost and sales data 
is prohibitive. Plaintiff's need for the data is, however, less clear. 
Defendants have argued that plaintiff's role in the administrative 
proceeding is properly limited to providing comments on the meth- 
odology used by Commerce. They further contend that plaintiff can 
adequately fulfill this responsibility with the information it now 
has. Plaintiff had already submitted written comments totaling 
2,975 pages as of March 13, 1987. Defendants allege that plaintiff 
seeks the computer tapes only for the purpose of calculating its own 
margins. This, defendants argue, duplicates the function of Com- 
merce, and is not a proper justification for the release of data. See 
Monsanto, 6 CIT at 243 (“Plaintiff is not empowered to act as an in- 


5 Commerce indicated that it had made some corrections to the data on the tapes and that it would have to produce new 
tapes with the corrections. Plaintiff indicated this was not necessary. If Commerce for its own reasons wishes to produce 
such tapes, rather than turning over intervenors’ amended tapes, it may do so. 

6 The work-product doctrine is not directly applicable here. The paper computer printout in plaintiff's possession has al- 
ready revealed any mental impressions, legal theories or strategy that might be in the tapes. See National Union Electric 
Corp. v. Matsushita Electric Industrial Co., 494 F. Supp. 1257, 1260-61 (E.D. Pa. 1980) (holding work product doctrine inap- 
plicable to computer tapes containing data previously submitted to defendants in printed form). 
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dependent investigator to the proceeding.”); Sacilor, Acieries et 
Laminoirs de Lorrainev. United States, 3 CIT 191, 195, 542 F. Supp. 
1020, 1025 (1982) (decision to release confidential information 
“should not confuse the role and need of a party to an administra- 
tive investigation with that of a litigant in a court of law and it 
should not reflect an abdication of the investigative duties of the 
agency”). 

This objection ignores the realities of effective advocacy in com- 
plex trade cases. Counsel for domestic and foreign producers rou- 
tinely perform their own margin calculations in antidumping cases. 
Without calculating the relative margins produced by different 
methodologies, parties have no idea whether they are advocating 
those lawful alternatives that promote their interests.’ In cases in- 
volving fewer data or simpler methodologies, these strategic deci- 
sions may be made instinctively or with the aid of small data sam- 
ples. In cases such as this, however, where complex match models 
are involved, computer tapes may be essential for effective advoca- 
cy.® The Arbed court seemed to recognize that its prohibition on the 
“duplication of administrative functions” would not apply in cases 
where salient issues required a general need for data. The court 
concluded: 


As it turns out, now that the Court is faced with a concrete dis- 
pute involving a rather general need, the reasoning based on 
distinctions between investigation and litigation begins to 
break down, and the decision of the agency accepting the gener- 
al need to make informed comment cannot quite be called an 
abdication of investigative duty. The Court cannot reach a stan- 


dard in which general informed comment is never a justifiable 
contribution to the investigation. 


Arbed, 4 CIT at 135. 

Intervenors’ concerns about confidentiality are not compelling. 
The data contained in the tapes has already been released to plain- 
tiff; thus, the risk of unlawful disclosure will be increased only mar- 
ginally. The court will further minimize this risk by allowing inter- 
venors to select the data service companies that will copy the tapes 
and perform necessary redactions. Plaintiff will be required to pay 
copying and redaction costs to the companies performing these 
services. 

Such an arrangement should also minimize the involvement of 
Commerce. Although Commerce may wish to inspect the copied 
tapes and the facilities where copies are made, Commerce itself has 
represented that this would not pose a significant burden. Further- 


7 Given the narrow scope of review at the judicial level, it is imperative that parties be able to draw distinctions between 
a number of potentially reasonable approaches at the administrative level. 

® Commerce has determined that this case is “extraordinarily complicated” within the meaning of 19 U.S.C. 
§ 1676(cX1\B). Commerce stated: 

We determine that this case is extraordinarily complicated because it involves an unusually large number of sales 
transactions to be investigated, there are an extraordinarily number of different crobeate involved, the transac- 
tions to be investigated are considered complex due to ‘aes number of adjustments to be made, and because all home 
market transactions must be compared to the cost of production. 

Tapered Roller Bearings, and Parts Thereof, Finished or Unfinished From Japan, 52 Fed. Reg. 2125 (Jan. 20, 1987) (Post- 
ponement of Preliminary Antidumping Determination). 
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more, intervenors’ involvement in the copying and redaction proc- 
ess should guarantee that only a cursory inspection by Commerce is 
necessary. 

The government’s second concern, that exporters may refuse to 
submit computer tapes in future investigations, is more troubling. 
Nevertheless, the premises of Commerce’s argument are somewhat 
flawed. Commerce has not demonstrated that a substantial number 
of foreign exporters rely on non-computerized cost and sales rec- 
ords. Moreover, it is unlikely that the mere possibility of trade liti- 
gation in the United States would prompt foreign exporters to re- 
turn to archaic business procedures. Thus, Commerce would appear 
to be in little danger of losing access in the future to tapes prepared 
for business purposes. It does appear that some of the tapes at issue 
were prepared particularly for the administrative proceeding. Com- 
merce provided no information as to how often this occurs and 
whether it is in the interest of the parties to submit regular busi- 
ness tapes, rather than specially prepared tapes. 

The instant case should not be understood as authority for com- 
pelling the distribution of computer tapes in all administrative pro- 
ceedings. The court’s decision turned on a wide range of factors, in- 
cluding the need of the party requesting the information and the 
need of the party submitting it for continued confidential treat- 
ment. In subsequent cases these factors and other relevant concerns 
will no doubt present themselves in a much different balance. 

In accordance with the above reasoning, Commerce’s decision to 
deny plaintiff access to the computer tapes is hereby reversed. 
Within five business days of the date of this opinion, the parties 
shall complete the terms under which the tapes will be duplicated, 
handled, and ultimately returned. Within the same time period, in- 
tervenors will select data service companies to copy and redact the 
tapes, and will arrange with Commerce a schedule for inspecting 
the copied tapes and the facilities where the tapes will be copied 
and redacted. If the parties fail to agree on these matters within the 
prescribed time, the court will execute appropriate orders, provided 
such orders are proposed in a timely manner by the parties. 


(Slip Op. 87-46) 
Manuu, USA, Inc., PLAINTIFF v. UNITED STATES, DEFENDANT 


Manu. AutToabesivi, S.p.A., Manutt USA, INc., PLAINTIFFS v. UNITED 
STATES, DEFENDANT, MINNESOTA MINING AND MANUFACTURING CoMPANY, 
INTERVENOR 


Court Nos. 82-7-00940 and 83-9-01285 
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Before Re, Chief Judge. 


MEMORANDUM OPINION AND ORDER 


Asserting that two actions possess “common issues of law and fact,” plaintiffs 
move to consolidate civil actions bearing Court Nos. 82-7-00940 and 83-9-01285. De- 
fendant opposes the motion, and cross-moves to sever and dismiss a portion of Court 
No. 83-9-01285. 

Held: In Court No. 83-9-01285, plaintiff failed timely to challenge the ITA’s deter- 
mination, hence, the challenge is dismissed. Since two distinct standards of review 
are to be applied in the two actions, consolidation is neither appropriate nor 
warranted. 

[Plaintiffs’ motion for consolidation denied; defendant’s motion to sever and dis- 
miss granted.] 


(Dated April 9, 1987) 


Barnes, Richardson & Colburn (Andrew P. Vance, on the motion), for the 
plaintiffs. 

Richard K. Willard, Assistant Attorney General; David M. Cohen, Director, Com- 
mercial Litigation Branch (J. Kevin Horgan, on the motion), for the defendant. 


Re, Chief Judge: Plaintiff, Manuli USA, Inc., an importer of pres- 
sure sensitive plastic tape (PSPT) from Italy, in Court No. 
82-7-00940, challenges the validity of a dumping finding made by 
the Department of Treasury. 42 Fed. Reg. 56,110 (1977). In the same 
action, plaintiff contests the subsequent injury determination of the 
International Trade Commission (ITC). 

Pursuant to section 751(a)(1) of the Tariff Act of 1930, as amended 
by the Trade Agreements Act of 1979, 19 U.S.C. § 1675(a)(1) (1982), 
on August 5, 1983, the International Trade Administration (ITA) of 
the Department of Commerce conducted an administrative review 
of the dumping finding. After the review, the ITA issued a final af- 
firmative injury determination. 48 Fed. Reg. 35,686 (1983). 

In a separate action, Court No. 83-9-01285, Manuli, USA, Inc. 
and its foreign supplier, Manuli Autoadesivi, S.p.A., challenge the 
ITA’s final affirmative injury determination. In their complaint, 
plaintiffs include a challenge to the injury determination of the ITC 
and the initial dumping finding of the Department of Treasury. 42 
Fed. Reg. 56,110 (1977). 

Pursuant to Rule 42(a) of the Rules of this Court, asserting that 
the two actions possess “common issues of law and fact,” plaintiffs 
move to consolidate the civil actions bearing Court Nos. 82-7-00940 
and 83-9-01285. Defendant opposes consolidation, and, for lack of 
subject matter jurisdiction, cross-moves to sever and dismiss that 
portion of Court No. 83-9-01285 which challenges the initial dump- 
ing finding of the Treasury Department, and the subsequent injury 
determination of the ITC. 

Two questions are presented for decision: (1) whether, under the 
“transitional” rules of the Trade Agreements Act of 1979, the por- 
tion of Court No. 83-9-01285 which pertains to the initial dumping 
finding should be severed and dismissed for lack of jurisdiction, and 
(2) whether the two cases present common issues of law and fact so 
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as to warrant consolidation pursuant to Rule 42(a) of the Rules of 
this Court. 

It is the determination of the Court that the plaintiffs’ challenge 
of the initial dumping finding of the Treasury in Court No. 
83-9-01285 is untimely, and must be severed and dismissed for lack 
of subject-matter jurisdiction. It is also determined that consolida- 
tion of Court No. 82-7-00940 and Court No. 83-9-01285 is inappro- 
priate, and, therefore, plaintiffs’ motion to consolidate is denied. 


BACKGROUND 


On October 2, 1977, pursuant to the Antidumping Act of 1921, 19 
U.S.C. § 160 (1976) (repealed Jan. 1, 1980), the Treasury Depart- 
ment published a dumping finding as to PSPT from Italy. 42 Fed. 
Reg. 56,110 (1977). Previously, the Treasury Department had deter- 
mined that PSPT was being sold in the United States at less than 
fair value, and the ITC had determined that the importation of 
PSPT was injuring a domestic industry. Jd. The United States Cus- 
toms Service assessed dumping duties on PSPT imported from Italy 
by Manuli, USA, Inc. from March 18, 1977 to February 8, 1978. 
These entries were liquidated on December 14, 1979. Manuli, USA 
protested these liquidations, and, after the protests were denied, 
commenced a timely action in this Court, Court No. 82-7-00940, 
contesting the dumping finding made by Treasury, as well as the 
ITC’s injury determination. 

On January 2, 1980, the Trade Agreements Act of 1979 trans- 
ferred the authority for administering the antidumping duty law 
from the Treasury Department to the Department of Commerce. 
See Reorg. Plan No. 3 of 1979, 44 Fed. Reg. 69,273 (1979), reprinted 
in 5 U.S.C. app. at 1171 (1982); Exec. Order No. 12,188, 3 C.F.R. 134 
(1981), reprinted in 19 U.S.C. § 2171 note (1982). As a result, Com- 
merce reviewed all of the outstanding dumping findings, including 
those pertaining to PSPT from Italy. 45 Fed. Reg. 20,511 (1980). 

On August 5, 1983, the International Trade Administration of the 
Department of Commerce published the final results of its first ad- 
ministrative review of the dumping finding of PSPT from Italy. 48 
Fed. Reg. 35,686 (1983). This review encompassed exports by Manuli 
Autoadesivi, S.p.A., for the period from April 1, 1979 through Sep- 
tember 30, 1980. As a result, the ITA determined that exports of 
PSPT by Manuli were being dumped at a margin of 0.39 percent ad 
valorem. 

On September 6, 1983, Manuli USA, Inc. and Manuli Autoadesivi, 
S.p.A. commenced Court No. 83-9-01285 to contest the ITA’s Final 
Results of Administrative Review. In their complaint, plaintiffs also 
challenged the initial dumping finding made by the Treasury De- 
partment, and the ITC’s injury determination. 
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Motion To SEVER AND Dismiss 


Defendant cross-moves to sever and dismiss the portion of plain- 
tiffs’ complaint in Court No. 83-9-01285 which challenges the 
Treasury Department’s 1977 dumping finding of PSPT from Italy. 
Defendant contends that this Court is “without jurisdiction to en- 
tertain plaintiffs’ challenge to Treasury’s dumping finding in the 
context of a challenge to the final results of an administrative 
review.” 

The transitional rules, set forth in section 1002 of the Trade 
Agreements Act of 1979, Pub. L. No. 96-39, 93 Stat. 300, reprinted 
in 19 U.S.C. § 1516a note (1982), govern judicial review of adminis- 
trative determinations as to dumping findings in existence at the 
time of the enactment of the present antidumping law. Section 
1002(bX(3) provides: 

(3) Certain Countervailing and Antidumping Duty Assess- 
ments.—The amendments made by this title shall apply with 
respect to the review of the assessment of, or failure to assess, 
any countervailing duty or antidumping duty on entries subject 
to a countervailing duty order or antidumping finding if the as- 
sessment is made after the effective date. If no assessment of 
such duty had been made before the effective date that could 
serve the party seeking review as the basis of a review of the 
underlying determination, made by the Secretary of the Treas- 
ury or the International Trade Commission before the effective 
date, on which such order, finding, or lack thereof is based, 
then the underlying determination shall be subject to review in 
ee with the law in effect on the day before the effective 

ate. 


Trade Agreements Act of 1979, Pub. L. No. 96-39, § 1002(b)\(3), 93 
Stat. 300, reprinted in 19 U.S.C. § 1516a Note (1982). 

Section 1002(b)\(3) makes clear that the amendments are to apply 
to cases where the assessment occurs after the effective date, Janu- 
ary 2, 1980. When the underlying Treasury antidumping determi- 
nation occurs before the effective date, and the assessment occurs 
after the effective date, “judicial review of the underlying finding 
shall proceed without regard to the amendments * * * and shall be 
based upon the law in effect on the day before the effective date 
** *” S. Rep. No. 249, 96th Cong., 1st Sess. 256, reprinted in 1979 
U.S. Code Cong. & Admin. News 381, 642; see also H.R. Rep. No. 
317, 96th Cong., 1st Sess. 183 (1979). 
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As explained in the legislative history: 

The purpose of this rule is to ensure that determinations which 
are made prior to the effective date of the bill, and therefore 
not reviewable in accordance with the provision of this Title, do 
not escape review entirely. Under current law, determinations 
by the Secretary and the ITC * * * are reviewable only through 
a challenge to the assessment of or the failure to assess an- 
tidumping or countervailing duties. Thus, if a determination is 
made prior to the effective date, but the first assessment which 
can serve as the basis for review occurs after the effective date, 
review of such a determination would not be available under ei- 
ther current law or the bill. 


H.R. Rep. No. 317, 96th Cong., 1st Sess. 183 (1979). 

In this case, the assessment of dumping duties occurred on De- 
cember 14, 1979, that is, before the effective date of the Trade 
Agreements Act of 1979. It is clear, therefore, that review of the un- 
derlying determination was available under the Antidumping Act 
of 1921 and, in fact, plaintiffs filed a timely challenge under that 
law in Court No. 82-7-00940. 

Plaintiffs, however, contend that the challenge of Treasury’s de- 
termination in Court No. 83-9-01285 should not be severed and dis- 
missed because the transitional rules should be interpreted to refer 
only to the standard of review rather than to the assessment and 
protest procedure. The Court finds this contention to be without 
merit. The Senate Report states that: 


Transitional rules—Generally, the bill would provide for judi- 
cial review of pending cases, and cases which were far advanced 
in the administrative process before the effective date, to pro- 
ceed as if the bill had not been enacted into law. 


S. Rep. No. 249, 96th Cong., 1st Sess. 255, reprinted in 1979 U.S. 
Code Cong. & Admin. News 381, 641 (emphasis added). 

It is clear from this language that the transitional rules are to be 
applied to the assessment and protest procedure as well as the stan- 
dard of review. Indeed, courts that have applied the transitional 
rules, often have had occasion to interpret them as to procedural is- 
sues. See, e.g., Alsthom Atlantique & Copenel, Inc. v. United States, 
787 F.2d 565 (Fed. Cir. 1986); Goldsmith & Eggleton v. United 
States, 5 CIT 127, 563 F. Supp. 1377 (1983). Indeed, the Federal Cir- 
cuit has stated that the transitional rules set forth “the proper pro- 
cedure [the complainant] should follow in obtaining judicial review 
of an antidumping or countervailing duty determination.” Alsthom 
Atlantique, 787 F.2d at 569. 

Under the Antidumping Act of 1921, judicial review of a Treasury 
dumping finding could be obtained by filing a timely protest after 
an assessment of an antidumping duty. If the protest was denied, 
then the plaintiff had 180 days to file a summons in this court. 
Manuli, USA, Inc. filed a timely protest after the assessment of 
dumping duties on December 14, 1979. When the protests were de- 
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nied on January 8, 1982, Manuli filed a timely summons commenc- 
ing the action in Court No. 82-7-00940. However, Manuli, USA, 
Inc. and Manuli Autoadesivi, S.p.A, commenced Court No. 
83-9-01285 in September, 1983, and included in the complaint a 
challenge to the 1977 dumping finding of the Treasury Department. 
Since the summons was filed more than 180 days after the denial of 
protest, this challenge was untimely. As has been noted, “adherence 
to the 180-day filing requirement is an absolute jurisdictional re- 
quirement.” Border Brokerage Co. v. United States, 72 Cust. Ct. 93, 
98, C.D. 4508, 372 F. Supp. 1389, 1393 (1974). Thus, the court is 
without jurisdiction to entertain a challenge to the dumping finding 
of the Treasury Department in Court No. 83-9-01285. Accordingly, 
that portion of plaintiffs’ complaint in Court No. 83-9-01285 which 
challenges Treasury’s 1977 dumping finding is severed and 
dismissed. 
Motion To CONSOLIDATE 

Pursuant to Rule 42(a)of the Rules of this Court, plaintiffs move 

to consolidate Court No. 82—7-00940 with Court No. 83—-9-01285, as- 


serting that the two actions have common questions of law and fact. 
Rule 42(a) provides: 


(a) Consolidation. When actions involving a common question 
of law or fact are pending before the court, it may order a joint 
hearing or trial of any or all the matters in issue in the actions; 
it may order all the actions consolidated under a consolidated 
complaint; and it may make such orders concerning proceed- 


ings therein as may tend to avoid unnecessary costs or delays. 


USCIT R. 42(a). 

The authorities are clear that, under this rule, the court has 
broad discretion whether to grant consolidation. See 9 C. Wright & 
A. Miller, Federal Practice & Procedure § 2383 (1971). In support of 
their motion to consolidate, plaintiffs assert that: “with respect to 
consolidation, we believe this Court in Manuli Autoadesivi, S.p.A., 
et al. v. United States, 9 CIT ——, 602 F. Supp. 96 1985 has, in ef- 
fect, already decided the issue in plaintiff's favor, i.e. consolidation 
should be granted.” The Manuli case, however, does not support the 
present motion to consolidate. 

In the Manuli case, the Court was called upon to decide whether 
to grant a motion for intervention by leave of court pursuant to 28 
U.S.C. § 2631() (1982). In the course of deciding that motion, plain- 
tiffs conceded that Manuli Autoadesivi, S.p.A., did not have stand- 
ing to challenge the 1977 finding. In reviewing the complaint in 
Court No. 83-9-01285, the Court noted that Manuli, USA had ne- 
glected to include the necessary allegations that liquidations had oc- 
curred. Manuli, 9 CIT ——, 602 F. Supp. at 99. Hence, “in the inter- 
ests of justice,” plaintiffs were permitted “to amend their complaint 
to include the necessary jurisdictional allegations.” Jd. 
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Plaintiffs reason that “[t]o amend the complaint to include the 
‘necessary jurisdictional allegations’ requires consolidation with 
Court No. 82-7-00940 because that case contains the liquidated en- 
tries subject to dumping duties.” This is an incorrect and unwar- 
ranted interpretation of the Court’s statement. Nothing in the 
Manuli opinion suggests that the Court intended to decide a consoli- 
dation issue which was not before it. It is beyond dispute that the 
doctrine of stare decisis is inapplicable to an issue not considered by 
the court, and little precedential value should be accorded dicta on 
a collateral issue. As observed by Chief Justice Marshall in Cohens 
v. Virginia, 19 U.S. (6 Wheat.) 264, 399 (1821): 


It is a maxim, not to be disregarded, that general expressions, 
in every opinion, are to be taken in connection with the case in 
which those expressions are used. If they go —— the case, 
they may be respected, but ought not to “control the judgment 
in a subsequent suit, when the very point is recall for deci- 
sion. The reason of this maxim is obvious. The question actual- 
ly before the court is investigated with care, and considered in 
its full extent. Other principles which may serve to illustrate it, 
are considered in their relation to the case decided, but their 
possible bearing on all other cases is seldom completely 
investigated. 


Id., quoted in Re, Stare Decisis, 79 F.R.D. 509, 512 (1979). Hence, in 
determining the present motion for consolidation, the Court is ex- 
amining the propriety of consolidation for the first time. 

As was observed in the Manuli opinion of January 17, 1985, the 
Antidumping Act of 1921 is the proper law to apply. Manuli, 602 F. 
Supp. at 99. Under the 1921 Act, this Court is required to conduct a 
trial de novo in Court No. 82-7-00940 in order to review Treasury’s 
initial dumping finding. See Michelin Tire Corp. v. United States, 82 
Cust. Ct. 308, 342, C.R.D. 79-6, 469 F. Supp. 270, 296 (1979). Con- 
versely, the law to be applied in plaintiff's challenge to Commerce’s 
final results of administrative review in Court No. 83-9-01285, is 
Title VII of the Tariff Act of 1930. Under Title VII, the appropriate 
standard of judicial review is a review upon the administrative 
record. See 28 U.S.C. § 1581(c) (1982); 19 U.S.C. § 1516a (1982). The 
de novo proceeding in Court No. 82-7-00940 conceivably would in- 
clude extensive discovery as well as oral testimony. The de novo 
standard is not the appropriate or applicable standard of review in 
Court No. 83-9-01285. In view of the different scope and standard 
of judicial review in each case, it is neither appropriate nor in the 
interest of judicial economy to consolidate these cases. 

For the foregoing reasons, it is 

OrpERED that plaintiffs’ motion to consolidate Court No. 
82-7-00940 with Court No. 83-9-01285 is denied. It is also 

OrperED that defendants’ cross-motion to sever and dismiss that 
part of plaintiffs’ complaint in Court No. 83-9-01285, which con- 
tests the Treasury’s 1977 dumping finding, is granted. 
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(Slip Op. 87-47) 


House or Lorp, INC., PLAINTIFF v. UNITED STATES, DEFENDANT, PETER S. 
HERRICK, APPLICANT FOR INTERVENTION 


Court No. 85-4-00508 
[Application for intervention denied.] 
(Decided April 9, 1987) 
Herbert Peter Larsen, for plaintiff. 
Richard K. Willard, Assistant Attorney General, Joseph I. Liebman, Attorney in 
Charge, International Trade Field Office, Civil Division, United States Department 


of Justice (Veronica A. Perry) for defendant. 
Peter S. Herrick, pro se, for the proposed intervenor. 


OPINION AND ORDER 


Restani, Judge: This motion for leave to intervene as of right pur- 
suant to Rule 24(a)(2) of the Court of International Trade in this ac- 
tion involving the tariff classification of Christmas tree decorations 
is filed to protect movant’s interest in a contingent fee contract. The 
firm of Herrick and Larsen, of which movant was a member, was 
retained in this action by plaintiff on a contingent fee basis. Upon 
the firm’s dissolution, notice of substitution was filed designating 
Herbert P. Larsen as attorney of record. 

Applicant urges the court to adopt the Fifth Circuit’s interpreta- 
tion of Fed. R. Civ. P. Rule 24(a)(2) under which a discharged attor- 
ney has the right to intervene in an action in order to protect his 
interest in a contingent fee contract.! The Fifth Circuit’s interpreta- 
tion, set forth in Gaines v. Dixie Carriers, 434 F.2d 52 (5th Cir. 
1974), has been rejected by another circuit, see Laker Airways v 
Pan American World Airways, 109 F.R.D. 541 (D.D.C. 1985), and is 
only reluctantly applied by the Fifth Circuit itself. See Keith v. St. 
George Packing Co., 806 F.2d 525, 526 (5th Cir. 1986) (“[a]lthough 
Gaines may not represent the most persuasive use of Fed. R. Civ. P. 
24, it binds us as the law of this circuit until modified [en banc]. We 
see no basis upon which to distinguish the instant case from Gaines. 
We find, therefore, that the district court erred in not granting [ap- 
plicant’s] motion to intervene.”). 

Intervention in this court is governed by statute as well as by CIT 
Rule 24. Congress has provided for the intervention as of right and 
by leave of the court in various actions. 28 U.S.C. § 2631(j) (1982).? 


1 Both CIT Rule 24 and Fed. R. Civ. P. 24 read as follows: 
(a) terete aa of Right. ae timely application anyone shall be permitted to intervene in an action: (1) when a 
statute of the United States confers an unconditional i to intervene; or (2) when the applicant claims an interest 
to the ooupere or transaction which is the subject of the action and he is so situated that the disposition of 
the action may as a practical matter impair or owe his ability to protect that interest, unless the applicant’s inter- 
est is adequately represented by existing parties. 
2 28 U.S.C. § 2631(j) provides: 
ieee An: Ferma who would be adversely affected or aggrieved by a decision in a civil action pen in the Court of 
0) mal Trade may, by leave of court, intervene in such ct, except that— cia 
ae no person may intervene in a civil action under fees 515 or 516 of the Tariff Act of 1930; 
oi in a civil action under section 516A of the Tariff Act of 1930, only an interested party who was a party to 
in connection with which the matter arose may intervene, and such person may intervene as a 
wale of right; and 
Continued 
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In classification cases such as this, however, Congress has specifical- 
ly stated that “no person may intervene in a civil action under sec- 
tion 515 or 516 of the Tariff Act of 1930 [19 U.S.C. §§ 1515, 1516 
(1982)].” 28 U.S.C. § 2631(j)(1)(A)).° See Stewart-Warner Corp. v. Unit- 
ed States, 4. CIT 141, 142 (1982) (intervention in a 516 action is ex- 
pressly forbidden by 28 U.S.C. § 2631(j(1)(A)). Cf: Matsushita Elec- 
tric Industrial Co. v. United States, 2 CIT 254, 255 & n.2, 529 F. 
Supp. 664, 666 & n.2 (1981) (‘t]he existence of a specific provision 
governing intervention also precludes the applicability of any other 
provisions or statutes”).‘ 

Applicant will therefore not be granted status as an intervenor in 
this classification action in order to pursue his contractual inter- 
ests, if any, in the ultimate resolution of this case. Applicant has 
several avenues through which he may seek to pursue his claim. 
Aside from state court actions concerning his contract with plain- 
tiff, or the terms upon which his firm has dissolved, the rules of this 
court provide that the former attorney of record may be heard by 
the court on the substitution of attorney, and may move for such re- 
lief as he deems appropriate. CIT Rule 75(c). Applicant’s motion 
pursuant to CIT Rule 24(a)(2) to intervene is denied. 

So ORDERED. 


(Slip Op. 87-48) 


LuctANo Pison1 FapsricA ACCESSORI INSTRUMENTI MUSICALI, AND ENzo Pizzi, 
INC., PLAINTIFF v. UNITED STATES, DEFENDANT 


Court No. 84-10-01435 


Before DiCario, Judge. 


Plaintiffs seek an award of attorney’s fees and expenses under the Equal Access to 
Justice Act (EAJA), asserting that the position of Commerce in reaching the final af- 
firmative determination leading to issuance of an antidumping duty order on pads 
for woodwind instrument keys from Italy was not substantially justified. 

Held: Under the standard governing EAJA awards the position taken by Com- 
merce in reaching the final affirmative determination was substantially justified. 

[The application for attorney’s fees and expenses is denied.] 


(C) in a civil action under section 777(c\(2) of the Tariff Act of 1930, only a ar, who was a party to the in- 
vestigation may intervene, and such person may intervene as a matter of right. 


(2) In those civil actions in which intervention is by leave of court, the Court of International Trade a consider 
whether the intervention will unduly delay or prejudice the adjudication of the rights of the original part: 


3 Sections 515 and 516 of the Tariff Act provide for administrative review of Customs Service tariff classification deci- 
sions, which are then reviewable by this court under 28 U.S.C. § 1581(a) & (b). 

4 Intervention pursuant to Rule 24(aX2) may be available where it is not explicitly provided for by statute, or where a 
statutory right to intervene has been lost. Sumitomo Metal Industries, Ltd. v. Babcock & Wilcox Co., 69 CCPA 75, 669 F.2d 
703 (1982) (inchoate right to intervene under Rule 24(aX2) was not lost by failure to exercise statutory right to intervene in 
a timely manner). This case, however, involves Congress’ explicit rejection of intervention in classification cases, rather 
than silence or sanction. Thus, the policies underlying Congressional prohibition of intervention in classification cases are 
applicable where intervention is sought under any rule. 
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(Decided April 9, 1987) 


Klayman & Gurley, P.C. (Larry Klayman and John Gurley) for plaintiffs. 

Richard K. Willard, Assistant Attorney General, David M. Cohen, Director, Com- 
mercial Litigation Branch, Civil Division, Department of Justice (Elizabeth Seas- 
trum; Edward Madaqj, International Trade Commission, of counsel) for defendant. 


MEMORANDUM OPINION AND ORDER 


DiCar1o, Judge: Plaintiffs, Luciano Pisoni Fabbrica Accessori In- 
strumenti Musicali and Enzo Pizzi, Inc. seek attorney’s fees and oth- 
er expenses incurred in their action challenging an antidumping 
duty order on pads for woodwind instrument keys from Italy. Plain- 
tiffs make their application for such fees and expenses under the 
Equal Access to Justice Act (EAJA), 28 U.S.C. § 2412(d)(1)(A) (1982 
& Supp. III 1985) pursuant to Rule 68 of the rules of this Court. The 
Court denies plaintiffs’ application, holding that under the standard 
governing EAJA awards the position of Commerce in reaching the 
final affirmative determination leading to issuance of the anti- 
dumping duty order was substantially justified. 


BACKGROUND 


On September 12, 1984, the United States Department of Com- 
merce, International Trade Administration (Commerce) published 
the antidumping duty order challenged by plaintiffs. See Pads for 
Woodwind Instrument Keys From Italy; Antidumping Duty Order, 
49 Fed. Reg. 37,137 (1984). Plaintiffs timely filed their complaint, 
contesting the final determinations by Commerce and the United 
States International Trade Commission (Commission) underlying 
the antidumping duty order. 

Commerce had issued an affirmative final determination pursu- 
ant to section 735(a) of the Tariff Act of 1930, as amended, 19 U.S.C. 
§ 1673d(a) that pads for woodwind instrument keys from Italy were 
being sold in the United States at less than fair value. Pads for 
Woodwind Instrument Keys From Italy; Final Determination of 
Sales at Less Than Fair Value, 49 Fed. Reg. 28,295 (1984). The Com- 
mission had issued a final affirmative injury determination pursu- 
ant to section 1673d(b) that the United States industry was materi- 
ally injured by reason of imports of these pads. Pads for Woodwind 
Instrument Keys from Italy, Inv. No. 731-TA-152 (Final), USITC 
Pub. 1566, 49 Fed. Reg. 34,313 (1984) 

Plaintiffs filed a motion for judgment upon the agency record 
pursuant to Rule 56.1 of the Rules of this Court, challenging both 
the Commerce and Commission determinations. With regard to 
Commerce, plaintiffs contested (1) the initiation of the anti-dumping 
investigation; (2) the continuation of the antidumping investigation; 
(3) the method of comparing the prices of pads from varying size 
ranges; and (4) the methodology employed for currency conversion. 
With regard to the Commission, plaintiffs argued that it improperly 
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disregarded the size of the margin in its material injury 
determination. 

Shortly after oral argument, at the Court’s request, Commerce 
submitted recalculations showing that the use of daily exchange 
rates for currency conversions rather than quarterly rates would 
not in and of itself have resulted in a negative determination. Plain- 
tiffs moved to strike these recalculations. 

On June 12, 1986, the Court issued an opinion remanding the ac- 
tion to Commerce. See Luciano Pisoni Fabbrica Accessori Instru- 
menti Musicali v. United States, 10 CIT ——, 640 F. Supp. 255 
(1986). In that opinion, the Court sustained Commerce’s decision to 
initiate and to continue the investigation. The Court further held 
that a merchandise adjustment pursuant to 19 C.F.R. § 353.16 was 
required to allow for differences in the physical characteristics of 
the different ranges of pads compared for pricing purposes and that 
Commerce had to use daily exchange rates rather than quarterly 
exchange rates in making currency conversions for this investiga- 
tion. The Court also denied plaintiffs’ motion to strike the recalcula- 
tions as moot, because plaintiffs could make necessary comments to 
the remand results. The Court declined to decide the issue involving 
the Commission, since upon remand the margin might be 
eliminated. 

On remand Commerce made a merchandise adjustment under 19 
C.F.R. § 353.16 and used daily exchange rates for all lira/dollar con- 
versions. Based on new calculations, Commerce found the weighted- 
average dumping margin to be de minimis and concluded that the 
merchandise was not being sold in the United States at less than 
fair value. 

In an opinion and order issued on September 15, 1986, the Court 
affirmed the remand results of Commerce and dismissed the action. 
Luciano Pisoni Fabbrica Accessori Instrumenti Musicali v. United 
States, 10 CIT ——, 645 F. Supp. 956 (1986). Commerce then issued 
a notice of partial revocation of the antidumping duty order, result- 
ing in a revocation of that order with respect to plaintiffs. See Pads 
for Woodwind Instrument Keys From Italy; Partial Revocation of 
Antidumping Duty Order, 51 Fed. Reg. 40,239 (1986). 

Plaintiffs filed an application for attorney’s fees and expenses on 
October 15, 1986. The Court accepted an amendment to this appli- 
cation filed December 4, 1986 during a phone conference involving 
all parties held on December 10, 1986. Defendant responded to both 
the original and amended application. 


OPINION 


The Court first must address defendant’s contention that plain- 
tiffs are not entitled to attorney’s fees and expenses under the 
EAJA because the original application submitted by plaintiffs on 
October 15th was statutorily deficient. Defendant stresses that the 
original application lacked both the itemized statement, required by 
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28 U.S.C. § 2412(d)(1)(B), and the information necessary for a proper 
determination of plaintiffs’ eligibility under 28 U.S.C. 
§ 2412(d)\(2)B). 

The Court agrees that the application as originally filed on Octo- 
ber 15th was deficient in the information necessary for a proper ap- 
plication under the EAJA. The Court need not determine in this ac- 
tion whether the failure to strictly comply with the statutory re- 
quirements results in the untimely submission of an EAJA 
application, because plaintiffs’ amended application was also timely 
filed 


The EAJA statute provides that a party has 30 days from the 
date of entry of a final judgment to file an application, defining “fi- 
nal judgment” as “a judgment that is final and not appealable 
** *” 28 U.S.C. § 2412(d)(1)(B) and (d)(1X(C\(2\G). An appeal to the 
Federal Circuit from a judgment entered by the Court of Interna- 
tional Trade when the United States is a party must be filed within 
60 days of entry of the judgment. Fed. Cir. R. 10(a)(1); Fed. R. App. 
P. 4(a). Plaintiffs thus had 90 days from the entry of the September 
15th judgment entered by this Court in which to file a proper appli- 
cation under the EAJA requirements. See, e.g., Gavette v. Office of 
Personnel Management, 808 F.2d 1456, 1459 (Fed. Cir. 1986) (finding 
time for filing petition for certiorari did not expire until 90 days af- 
ter entry of judgment giving applicant a total of 120 days from en- 
try of judgment in which to file EAJA application for fees and 
expenses). 

Pursuant to the discretion afforded to it by part (c) of Rule 68, the 
Court accepted the supplemental information filed by plaintiffs on 
December 4th as an amendment to the original application. As 
timely amended within the 90 day limit, plaintiffs’ application con- 
tains the itemized statement required by 28 U.S.C. § 2412(d)\(1)(B), 
and based upon other amendment information defendant concedes 
that plaintiffs meet the eligibility criteria of the EAJA for purposes 
of 28 U.S.C. § 2412(d)\(2)(B). 

Having found that plaintiffs have submitted a valid application, 
the Court must determine if this is a proper case for an award of at- 
torney’s fees and other expenses under the EAJA. The relevant sec- 
tion of the EAJA provides that the court “shall” award fees and ex- 
penses unless “the position of the United States was substantially 
justified or that special circumstances make an award unjust.” 28 
U.S.C. § 2412(d)(1)(A). 

In the recent Gavette decision, our appellate Court discussed the 
standard for evaluating an EAJA claim, stating: 


We hold that “substantial justification” requires that the 
Government show that it was clearly reasonable in asserting its 
position, including its position at the agency level, in view of 
the law and the facts. The Government must show that it has 
not “persisted in pressing a tenuous factual or legal position, al- 
beit one not wholly without foundation.” It is not sufficient for 
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the Government to show merely “the existence of a colorable 
legal basis for the government’s case.” (Emphasis in original) 
(footnotes omitted). 


Gavette, 808 F.2d at 1467. 

Plaintiffs assert that the position of the United States was not 
substantially justified, arguing that in reaching the final determi- 
nation Commerce did not make the required adjustments for differ- 
ences in the merchandise or adopt a proper method for currency 
conversion. To support their claim, plaintiffs quote from the Court’s 
opinion of June 12, 1986 where the Court held that the actions tak- 
en by Commerce were unreasonable and not in accordance with 
law. Plaintiffs suggest that Commerce cannot be clearly reasonable 
in the position it took when the Court has determined that such ac- 
tion was unreasonable. 

In the earlier opinion on the merits, the Court applied the sub- 
stantial evidence standard for review of agency determinations pro- 
vided in 19 U.S.C. § 1516a(b)(1)(B) (1982). Under a substantial evi- 
dence standard, the Court must accept Commerce’s findings if they 
are supported by “such relevant evidence as a reasonable mind 
might accept as adequate to support a conclusion.” Federal Trade 
Commission v. Indiana Federation of Dentists, 106 S.Ct. 2009, 2015 
(1986). The Court will reverse action taken by Commerce, therefore, 
if such action is determined by the Court to be unreasonable. 

Plaintiffs’ argument suggests that the Court of International 
Trade must award attorney’s fees and expenses under the EAJA to 
all qualified applicants who successfully challenge agency action 
governed by the substantial evidence standard of review. The EAJA 
supplies the legal standard of substantial justification, however, 
which is a distinct standard of review apart from whatever stan- 
dard is applicable to the underlying decision on the merits. By pro- 
viding a separate legal standard Congress sought to avoid automatic 
fee-shifting in favor of a case-by-case analysis on the basis of the 
record. See Gavette, 808 F.2d at 1467. In light of this separate stan- 
dard of review, the Court concludes that Congress intended that an 
analysis under an EAJA perspective be independent from the deci- 
sion on the merits. See Federal Election Comm’n v. Rose, 806 F.2d 
1081, 1086-90 (D.C. Cir. 1986). 

An independent analysis employing EAJA principles can result 
in a finding that the position of the United States at the litigation 
stage and the agency level was substantially justified despite a find- 
ing on the merits that the agency action must be reversed because 
it was unreasonable. The Court is not persuaded that the remark in 
the House Report, H.R. Rep. No. 120, 99th Cong., 1st Sess. 9-10 (Pt. 
I 1985), reprinted in 1985 U.S. Code Cong. & Ad. News 132, 138, that 
“{algency action found to be arbitrary and capricious or unsupport- 
ed by substantial evidence is virtually certain not to have been sub- 
stantially justified under the Act” prevents such result. The Rose 
Court found this statement to be an unsupported, offhand general- 
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ization which does not prevent independent analysis resulting in a 
denial of attorney’s fees and expenses even where the underlying 
agency action is found on the merits to be arbitrary and capricious. 
806 F.2d at 1089-90. 

It is consistent with the intent of the EAJA and its legislative his- 
tory for a court to conclude that the action taken by the agency at 
the time was clearly reasonable even though such action is later 
found to be unreasonable after having run the gamut of the legal 
process. This is especially true in antidumping and countervailing 
duty investigations where Commerce and the Commission often 
must make novel interpretations based upon facts unique to the 
particular industry at the relevant time. 

As discussed in the earlier opinion, the issue concerning a need 
for a merchandise adjustment arose because plaintiffs’ pads were 
priced by size range rathe than the assignment of a set price to each 
particular pad size. Plaintiffs used ranges for the pads sold in Italy 
which did not always correspond to the ranges it used for pads sold 
in the United States. As a result, Commerce’s comparison of the 
sales price for a particular pad size sold in one market could lead to 
the pairing of prices from disparate size ranges. 

Commerce chose not to make a merchandise adjustment to com- 
pensate for this possible disparity. Commerce exercised the discre- 
tion afforded it under regulation 19 C.F.R. § 353.16 in not making a 
merchandise adjustment, contending that this was a deliberate pric- 
ing strategy in the markets under review that did not warrant a re- 
structuring of the home market pricing. Evaluating the alternative 
pricing method offered by plaintiffs, Commerce stated that 
“{allthough we considered restructuring the home market size 
ranges and associating weighted-average prices with the new range 
based on price increments among the existing size ranges, we ulti- 
mately disregarded this alternative in favor of the more straightfor- 
ward approach of simply comparing the sales price of a particular 
pad size in the U.S. market with the sales price of the identical pad 
size and model in the home market.” 49 Fed. Reg. at 28,198. 

In its opinion, the Court found that Commerce did not have un- 
limited discretion in deciding whether to make adjustments under 
regulation 353.16. The Court was persuaded that a merchandise ad- 
justment was required in this investigation partly because Com- 
merce had verified cost of production data from which to make such 
adjustment. 

On remand, however, Commerce stated that it did not have cost 
of production data on record for the Italian home market pad size 
ranges. Plaintiffs had supplied such information pertaining only to 
average pad sizes in the United States ranges. Commerce thus esti- 
mated costs of average pad sizes in the Italian market by averaging 
the averages of the United States average pad sizes immediately 
above and below the average home market pad size on a proportion- 
ate basis with each different material component. These estimates 
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resulted in an artificial adjustment for differences in the pad pric- 
ing that cannot be totally verified. 

The Court maintained that Commerce was required to make this 
merchandise adjustment. In light of the difficulty and inconclusive- 
ness of the remand results, the Court finds that Commerce’s deci- 
sion not to make a merchandise adjustment in reaching a final af- 
firmative determination was clearly reasonable in light of the law, 
regulations and facts as they existed at the time. Commerce in this 
novel and complex matter has not “persisted in pressing a tenuous 
factual or legal position.” Gavette, 808 F.2d at 1467. 

A similar analysis under EAJA principles applies to the currency 
conversion issue. Pursuant to regulation 19 C.F.R. § 353.56, Com- 
merce elected to use quarterly conversion rates rather than daily 
rates. Commerce considered whether the special provision of the 
regulation was applicable, which states: 


(b) Special rules for fair value investigations. For purposes of 
fair value investigations, manufacturers, exporters, and import- 
ers concerned will be expected to act within a reasonable period 
of time to take into account price differences resulting from 
sustained changes in prevailing exchange rates. Where prices 
under consideration are affected by temporary exchange rate 
fluctuations, no differences between the prices being compared 
resulting solely from such exchange rate fluctuations will be 
taken into account in fair value investigations. 


19 C.F.R. § 353.56(b). 

Commerce distinguished plaintiffs situation reasoning that (1) the 
movement of the exchange rate during the period of investigation 
served to reduce margins of less than fair value rather than to cre- 
ate margins; (2) the steady movement of the exchange rate did not 
constitute the temporary fluctuations envisioned by the regulation, 
showing instead a constant, non-volatile progression downward; and 
(3) the exporter did not act within a reasonable period of time to 
take into account the price differences resulting from sustained 
changes in the prevailing rates. 49 Fed. Reg. at 28,297. 

Commerce set forth reasons why it distinguished the only applica- 
ble judicial decision, Melamine Chemicals, Inc. v. United States, 2 
Fed. Cir. 57, 732 F.2d 924 (1984): 


Regarding the appeals court decision on melamine from the 
Netherlands, it is abundantly clear that the court was con- 
cerned with temporary and volatile exchange fluctuations oc- 
curring during the period of investigation that created margins 
which would not have otherwise existed. Under these condi- 
tions, the court approved the use of exchange rates in effect 
during an earlier more stable period. The exchange rate beha- 
viour in our present investigation differs markedly from that in 
melamine and, as stated earlier, tends to reduce rather than 
create margins. 
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49 Fed. Reg. at 28,298. 

In reaching its opinion of June 12, 1986, the Court recognized 
that Commerce might have grounds for distinguishing plaintiffs’ sit- 
uation from regulation 353.56(b) and the Melamine decision. The 
Court was concerned, on the other hand, that in this particular situ- 
ation, where only ten home market sales were involved, the failure 
to use daily rates could in combination with the failure to make a 
merchandise adjustment lead to a result that violated the purpose 
of the antidumping laws. The Court found it would not be reasona- 
ble for Commerce to find a dumping margin in this situation “sole- 
ly” because of the use of quarterly exchange rates and remanded 
the action. 

Commerce may not have been aware that the use of quarterly 
rates rather than daily rates could cause such an incongruous re- 
sult, since the recalculations made at the Court’s requests following 
oral argument indicated that without a merchandise adjustment a 
dumping margin would still exist using daily exchange rates. At the 
time Commerce made its choice to use quarterly rate, the Court 
finds that it was clearly reasonable to distinguish the facts as 
presented by plaintiffs from those necessary for invoking regulation 
353.56(b). The Court is persuaded that in this evolving area of the 
antidumping laws Commerce did not persist in pressing a tenuous 
factual or legal position. 


CoNCLUSION 


The Court holds that under the standard governing EAJA awards 
the action taken by Commerce in reaching the final affirmative de- 


termination was substantially justified. Plaintiffs’ application for 
attorney’s fees and expenses is denied. 
So ORDERED. 
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